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BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a petition for review of memorandum opinions 
and orders of the Federal Communications Commission, 
released April 4 and July 14, 1967, ordering petitioner to 
comply with Section 74.1103(e) of the Commission’s Rules, 
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47 C.F.R. 74.1103(e). The petition for review was filed under 
Section 402(a) of the Communications Act of 1934, as amended, 
66 Stat. 718 (1952), 47 U.S.C., Section 402(a), and Sections 2 
and 3 of the Judicial Review Act, 64 Stat. 1129, 1130 (1950), 
28 U.S.C. 2342 and 2343. The petitioner seeks review of a Com- 
mission order (7 F.C.C. 2d 611, R. pp. 110-114), released April 
4, 1967, denying a petition for waiver of Section 74.1103(e) of 
the Commission’s Rules, 47 C.F.R., Section 74.1103(e) and, ad- 
ditionally, a denial of a petition for reconsideration (8 F.C.C. 2d 
997, R. pp. 140-142), released July 14, 1967. 


Section 402(a) of the Communications Act provides that “any 
proceeding to enjoin, set aside, annul, or suspend any order of 
the Commission” under the Act shall be in the manner prescribed 
by the Judicial Review Act. Section 2 of the Judicial Review 
Act, 28 U.S.C.Section 2342, provides in subsection (1) the court 
of appeals has exclusive jurisdiction to enjoin, set aside, suspend 
(in whole or in part) or to determine the validity of all final or- 
ders of the Federal Communications Commission made review- 
able by section 402(a) of the Communications Act. The orders 
complained of here directing petitioner to alter its business are 
final orders of the Commission within the meaning of Section 
402(a). 

Section 3 of the Judicial Review Act, 28 U.S.C. Section 2343 
provides that venue “it in the judicial circuit in which the peti- 
tioner resides or has its principal office, or in the United States 
Court of Appeals for the District of Columbia Circuit.” Petition- 
er herein has a principal office at 216 Norton Building, Seattle, 
Washington, within this Circuit, and the business conducted by 
it which is the subject of the Commission’s order is located en- 
tirely in the State of Washington. Accordingly, jurisdiction and 
venue are In this Circuit. 


STATEMENT OF THE CASE 


Before examining the particular facts in this proceeding, 
it may be well to review briefly the history of CATV and 
its treatment by the Federal Communications Commission. 


aw 


1. History of CATV 


The Commission has defined a CATV system “as a faci- 
lity which receives and amplifies the signals broadcast by one 
or more television stations and redistributcs such signals by 
wire or cable to the homes or places of business of subscribing 
members of the public for a fee.” First Report and Order, 
38 F.C.C. 683, 684 N. 1 (1965). CATV or, as it is also 
called, “‘cable television” was first used in the mountainous 
regions of Pennsylvania in 1950. The systems there were 
designed to bring signals to areas unable to receive television 
because of the mountainous shield. The systems consisted of 
antennas erected on mountain tops and connecting cable 
lines to the communities serviced. An installation fee and a 
monthly service charge were made to recover the cost of an- 
tennas, to maintain the distribution system, and also to pro- 
vide a return on investment. 


After this first successful venture, CATV was used to 
bring television to regions situated beyond the normal range 
of any television broadcast stations. Since television signals 
travel in straight lines and do not follow the curvature of the 
earth, towns more than 70 miles from a station were not 
generally able to receive television. Again by erection of high 
television towers, the TV signals could be received in remote 
regions and carried by coaxial cable into the community. 
Even greater distance could be covered by the erection of 
microwave relay stations to re-transmit signals and send them 
by direct line to receivers in distant communities. Thus, the 
earliest use of CATV systems was to bring television to people 
who had none. 


The first equipment used transmitted only one television 
signal. However, this equipment was improved and refined 


so that five-channel equipment was soon available, allowing 
CATV operators to bring all major networks into the remote 
regions. Additionally, this advance enabled CATV to service 
cities with one television station by bringing in other network 
programs. With this added five-channel service, CATV en- 
joyed a tremendous growth. During the decade of 1956 to 
1965, the industry grew in the United States from 400 to 
more than 1,600 systems. The number of subscribers jumped 
from 14,000 in 1952 to 2,500,000 subscribers in 1967. Cur- 
rently about 5 percent of all television reception in the United 
States is through CATV. 


Within the last two years, CATV has taken another 
dramatic turn. Even in major metropolitan areas which now 
receive all three major networks, CATV, with its present 
capacity of bringing 12, 20, and even 40 channels, has estab- 
lished a service market. Two such examples are in New York 
City and Los Angeles, California. The service by CATV in 
these cities is somewhat different from the remote areas. 
First, it offers finer reception by eliminating the interference 
problem caused by high buildings, electrical spheres, airplanes 
and other air disturbances. Additionally, color television re- 
quires a finer signal than black and white, and CATV provides 
quality signals. 


Still another development in CATV progress has been 
program origination over the closed cable circuits, designed to 
serve particular needs and tastes of local communities or ele- 
ments of these communities. 


CATV expansion, in its short history, has been phenom- 
enal. The growth and the breadth of services will also be 
phenomenal, if it is given equal status and permitted freely 
to compete with other communications media without un- 
reasonable restriction relegating it to second class status. 


CATV, along with telephone, telegraph, radio and television, 
should be permitted to take its place as an important but 
independent means of communication. 


2. CATV Regulations 


Federal regulation of CATV is of recent origin. The 
first F.C.C. action relating to CATV! was in 1956 and con- 
cerned the limits of cable radiation of energy by CATV 
systems. This action was consistent with the Commission’s 
practice of protecting radio and television signals from inter- 
ruption by electrical interference. In 1959, after a two-year 
investigation of “auxiliary” services of television broadcasting, 
the Commission issued a report and order? holding that it 
did not have jurisdiction under the Communications Act of 
1934 to regulate CATV systems. 


The Commission stated: 


“It is urged that we should regulate CATV’s under 
our ‘plenary power’ over communications. Some 
parties have cited to us in this connection various 
subparagraphs of Section 303 of the act, under 
which we are empowered to . . . make such rules 
and regulations . . . as may be necessary to carry 


out the act (sub-sections (a), (b), (f), (g), (i), (r)). 


! In re Incidental and Restricted Radiation Devices, Third Report 
and Order, Docket No. 9288, 21 Fed. Reg. 5366, 13 Pike and Fischer 
R.R. 1546a (1956). 


2 In re Notice of Inquiry into the Impact of Community Antenna 
Systems, TV Translators, TV “Satellite” Stations, and TV “Repeaters” 
on the Orderly Development of Television Broadcasting, Report and 
Order, Docket No. 12443, 26 F.C.C. 403 (1959). 
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However, we do not believe we have ‘plenary power’ 
to regulate any and all enterprises which happen to 
be connected with one of the many aspects of 
communications.” (26 F.C.C. at 429) . 


The Commission also rejected as absurd an economic 
protectionist basis of CATV regulations. 


“In essence, the broadcaster’s position shakes down 
to the fundamental proposition that they wish us 
to regulate in a manner favorable toward them 
vis-a-vis any non-broadcast competitive enterprise, 

. as closed-circuit music and news services, 
closed-circuit theatre television operators, and, 
possibly, even ordinary motion picture and legiti- 
mate stage operators, magazine and newspaper 
publishers, etc., comprising all of the entities which 
compete with broadcasting for the time and atten- 
tion of potential viewers and listeners. The logical 
absurdity of such a position requires no elabora- 


tion.” [Emphasis added.] (26 F.C.C. at 431) 


After this disclaimer of jurisdiction over CATV, the Com- 
mission requested Congress to pass certain remedial legisla- 
tion conferring limited jurisdiction over CATV. The proposed 
legislation contained in S. 2653, 86th Cong. Ist Sess. (1959) 
was defeated after long and bitter debate by a vote to recom- 
mit the bill. A second attempt by the Commission in 1961 
to gain jurisdiction over CATV died in committee. A 1966 
bill to confer jurisdiction over CATV also failed.? 


3 legislative history of the Commission’s. unsuccessful attempts 
to gain jurisdiction is contained in Appendix A, infra, p. la. 


Following these unsuccessful attempts to obtain Con- 
gressional grant of jurisdiction, the Commission in a scries 
of proceedings culminating in the Second Report and Order, 
2 F.C.C.2d 725 (1966), reversed its 1959 ruling and assumed 
regulatory control over CATV systems under its rule making 
procedures. The first proceeding in 1962 proposed that the 
rules relating to microwave relay be amended to require 
microwave facilities serving CATV systems to insure that the 
CATV system earry loeal stations and refrain from dupli- 
cating the local station’s programming for 30 days.4 


A year later in 1963, the Commission issued a further 
notice of proposed rule making® to modify the non-duplication 
condition to provide for a 15-day program protection and 
extend the carriage and non-duplication rules to common ear- 
rier microwave radio relay stations used to serve CATV sys- 
tems. The Commission did not hold hearings or oral argu- 
ments on its proposals. Six months after the closing of the 
record in the pending notices, the Commission issued the 
First Report and Order, 38 F.C.C. 683 (1965), requiring 
microwave-CATV systems, upon request, to earry the signals 
of all local and nearby television stations and to refrain from 
duplicating the programs broadcast by such stations, either 
simultaneously or within 15 days before or after local broad- 
cast. The Commission’s adoption of these rules was based on 
its conclusions that: (1) a CATV system’s failure or refusal 
to earry the signal of a local station and duplication of a 
local station’s programming constitute “‘unfair competition”; 


4 Notice of Proposed Rule Making in Docket No. 14895 (27 Fed. 
Reg. 12586 (1962)). 


> Notice of Proposed Rule Making in Docket 15233 (28 Fed. 
Reg. 13789 (1963)). 


and (2) action is needed to amcliorate the adverse effects of 
CATV competition npon the maintenance and healthy growth 
of television broadcast service (38 F.C.C. at 713). The Com- 
mission concluded with this extraordinary statement: 


“[W]e think every station affected is entitled to 
appropriate carriage and non-duplication benefits 
irrespective of the specific damage which any 
individual CATV system may do to the financial 
health of the individual station,” [Emphasis 
added.}| (38 F.C.C. at 713) 


Upon issuance of the First Report and Order, the Com- 
mission also issued a Joint Notice of Inquiry and Notice of 
Proposed Rule Making in Docket No. 15971, 1 F.C.C.2d 
453 (1965), which contained as Appendix B a ““Memorandum 
on its Jurisdiction and Authority”, concluding that the Com- 
mission had jurisdiction to regulate all CATV systems, irrespec- 
tive of the use of microwave facilities, and proposing to make 
the Rules concerning carriage and non-duplication conditions 
applicable to all CATV systems. 


Commissioner Loevinger very forcibly dissented from 
this assumption of Jurisdiction: 


‘“Hlowever, it seems to me that the most basic and 
important issue involved here is far more important 
than the interests of the broadcasters, the CATV’s, 
or even of the audience in securing broadcasting 
servicc. The basic issue involved here is whether 
a great Government agency will show reasonable 
respect for its own precedents and reasonable 
restraint in seeking to extend the scope of rts own 
power. Undoubtedly the independent regulatory 
agencies have been given great power and broad 


discretion in its exercise. But if democratic govern- 
ment is to survive, the corollary of great power and 
broad discretion must be a strong impulse of self- 
restraint in the exercise of such power. In the 

face of statutory language, the Commission’s own 
precedents, the prior statements of the Commission 
to the courts, and its requests to Congress for 
legislation on this subject, it seems to me to be 
presumptuous for the Commission now to assert 
jurisdiction which it has previously explicitly dis- 
claimed. If the laws are inadequate to cope with 
the problems of the moment, it is the function of 
Congress to remedy that lack. There is no reason 
to assume that Congress is any less responsive than 
the Commission to the public interest, or that it is 
unable or unwilling to act if action 1s needed in 
this field at this time. I am, accordingly, compelled 
to dissent from the Commission’s efforts to extend 


its jurisdiction without specific Congressional 
authority.” (1 F.C.C.2d 495 (1965)) 


After receiving the comments solicited in its Notice of 
Inquiry, without evidentiary hearing or oral argument and be- 
fore issuing any further specific rule proposals, the Commis- 
sion, on February 15, 1966, released a Public Notice G, No. 
79927, announcing that it planned to adopt new rules to 
regulate all CATV systems. The rules were adopted by the 
Commission on March 4, 1966,° released to the public on 
March 17, 1966,’ and made effective April 17, 1966. 


© Public Notice G, No. 80850 (March 8, 1966). 


(Second Report and Order, Docket Nos. 14895, 15233, 15971, 
2F.C.C.2d 725 (1966). 
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Two Commissioners dissented from the promulgation 
of these rules adhering to the prior decision that the Com- 
mission had no statutory authority or jurisdiction over 
CATV, Second Report and Order, 2 F.C.C.2d at 808 and 
819. 


3. CATV in Bellingham, Washington 


In 1951 there was no local television station in Belling- 
ham, Washington. In order to meet the need and demand for 
local television, the Bellingham CATV system was franchised 
and licensed, and began operation in 1951 (R. p. 33). It 
has been in continuous, dependable service since that date. 

In addition to Bellingham, Telecable operates CATV systems 
in the neighboring Washington communities of Anacortes, 
Burlington, Mount Vernon and Sedro Woolley. Service began 
in Anacortes in 1963, in Burlington in 1956, in Mount Vernon 
in 1963, and in Sedro Woolley in 1956. 


The principal service of Telecable is to make possible the 
reception of television signals from four (4) television sta- 
tions in Seattle, Washington and one or two stations in 
Tacoma, Washington ® (R. p. 34). Each system is equipped 
with a 12-channel capacity, and receives the signals of each 
television station carried without the assistance of microwave 


relay (R. p. 33). 


The Bellingham system also carries local station KVOS- 
TV, which is classified as a Bellingham, Washington- Vancouver, 
British Columbia station. KVOS has requested non-duplication 


8 One Tacoma station is carried in Bellingham and two Tacoma 
stations are carried in the remaining four communities. 
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protection on all of Telecable’s CATV systems (R. p. 39). 
KVOS-TV derives an overwhelming portion of its revenues 
from the Vancouver, British Columbia area, based upon its 
substantial circulation in that Canadian city, rather than the 
domestic Bellingham, Washington area (R. p. 4). KVOS, 
established two years after the Bellingham CATV system, has 
shown a steady growth in earnings and revenue despite 
CATV competition. 


Petitioner is not a licensee or applicant for license before 
the F.C.C. Its operations in Bellingham pre-date by fifteen 
years any F'.C.C. regulations pertaining to the conduct of a 
CATV business, and its operations have never been the sub- 
ject of any F.C.C. hearings or findings (R. pp. 51, 121-122). 


The cultural, economic and commercial interests of the 
residents of Bellingham and its environs are principally 
directed south to Seattle as opposed to Canadian cities to the 
north. In recognition of this fact, and to meet local needs 
and interests, Telecable has been able to sustain its market 
by bringing Seattle stations to its serviced communities. In 
addition, it has conducted extensive community program 
origination on its CATV systems. With expanded service and 
programming, the Bellingham CATV system has met with 
continued local support and growth to its present level of 
approximately 6,000 subscribers (R. p. 1). 


A curtailment of full-time Seattle services maintained 
for over fifteen years will constitute a disruption in the 
normal economic interests and development of northern 
Washington. The non-duplication order will result in the 
elimination of two channels carrying Seattle stations and will 
serve to decrease substantially the value of the cable televi- 
sion services rendered by Telecable and an expected decline 


2 


in subscription and revenue as a direct result from the diminua- 
tion of promised services (R. p. 7). 


4. The Proceedings Before the F.C.C. 


Petitioner, Total Telecable, Inc., is neither a licensee nor 
an applicant for a license before the F.C.C. _ Its business 
operations under local franchises pre-date the Commission’s 


CATV rules by fifteen years. 


On June 17, 1966, two months after the effective date 
of the new rules, Telecable filed with the Commission a peti- 
tion for a waiver of Section 74.1103 of the Commission’s 
newly promulgated rules and generally challenging the validity 
of these rules. By order of April 4, 1967, the Commission, 
without hearing or findings on the substantial factual issues 
raised, summarily denied the petition for waiver and, further, 
issued an order for petitioner to comply with Rule 74.1103(e) 
within thirty days. (7 F.C.C.2d 611 (1967)). Petition for 
reconsideration and application for stay were likewise denied. 
(8 F.C.C.2d 997 (1967)). The entire record of this appeal is 
contained in the pleadings and orders of the Commission. 

No evidence was taken, as indeed, no hearing was allowed. 


SPECIFICATION OF ERRORS 


1. The Commission erred in usurping jurisdiction over 
CATV, contrary to its controlling statute and in conflict with 
its prior administrative rulings, recognized by the courts and 
approved by Congress. , 
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2. The Commission erred in the issuance of the CATV 
Regulations, restricting and limiting the activities of non- 
licensees engaged in the reception and distribution of televi- 
sion signals. 


3. The Commission erred in promulgating the non- 
duplication rule, Section 74.1103, and in the issuance of a sum- 
mary order restricting the reception and distribution of infor- 
mation, as a prior restraint in the exercise of free speech in 
violation of the First Amendment. 


4. The Commission erred in the issuance of a summary 
order without hearing to a non-licensee, threatening its 
sixteen-year business, and a taking of property in violation 
of the Due Process clause of the Fifth Amendment. 


5. The Commission erred in failing to provide for an 
evidentiary hearing as required by the Communications Act 
and the Administrative Procedure Act. 


ARGUMENT 
I. 


THE FEDERAL COMMUNICATIONS COMMISSION 
LACKS STATUTORY AUTHORITY TO REGULATE 
PETITIONER? CATV BUSINESS 


A. The Communications Act Does Not Provide For 
Regulation Of Non-Licensee Community Antenna 
Television Systems, Engaged In The Reception 
And Distribution of Television Signals. 


An analysis of the Communications Act of 1934 demon- 
strates that there is no statutory authority for the regulation 
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and control by the F.C.C. of community antenna systems, 
which are admittedly not licensees or applicants for licenses 
before the Commission. The F.C.C. derives its powers and 
authority from its creating statute, the Communications Act 
of 1934, as amended, 47 U.S.C. 151 et. seq., and the Act 
likewise limits and controls the extent of its jurisdiction and 
power. Regents of Georgia v. Carroll, 338 U.S. 586 (1950). 


After its repeated disclaimers of jurisdiction over CATV 
and its unsuccessful attempts to gain a Congressional grant 
of jurisdiction, the Commission reversed its prior administra- 
tive interpretation and assumed jurisdiction over all CATV 
systems, Second Report and Order (CATV), 2 F.C.C. 2d 725 
(1966). Conscious of its turnabout, the Commission took 
great pains to justify this newly discovered jurisdiction and 
attached to the Second Report and Order Appendix C, en- 
titled ‘““Commission’s Memorandum on its Jurisdiction and 
Authority,” 2 F.C.C. 2d at 793-797. This memorandum fol- 
lowed an apologia in the body of the report entitled, “A. 
Jurisdiction as a Matter of Law,” 2 F.C.C. 2d at 728-733, 
which concluded with the assertion that “even if our past 
rulings in this troublesome area had been inconsistent, we 
are not estopped from correcting a ruling of law which ap- 
pears to be clearly erroneous.” 2 F.C.C. 2d at 733. 


The Jurisdiction Memorandum pieces together a tenuous 
jurisdictional foundation from Sections 1, 4(i), 303(f), (h), 
(p), and (r), 307(b), 315, 317, and 508 of the Act, and of 
these the memorandum states “‘the crucial sections would 
appear to be 1, 307(b), 4(i), 303(f), (h), and (r).” 2 F.C.C. 
2d at 794. An examination of these provisions and the 
legislative history of the Act do not support the Commission’s 
conclusion that it has jurisdiction over CATV. 
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1. Title If (Common Carriers) And Title III (Radio) 
Of The Communications Act Are Mutually Exclu- 
sive, Providing Separate Schemes Of Regulatory 
Control, Neither Of Which Apply To Reception 
And Distribution By Cable. 


The language of the Communications Act and its legisla- 
tive history demonstrate that the F.C.C.’s power to regulate 
“wire communications” is restricted to its common carrier 
functions under Title II of the Act, 47 U.S.C. 201-222, and 
that its power to regulate “radio” is restricted to its licensing 
control under Title III, 47 U.S.C. 301-397. The two titles, 
born out of different acts and agencies, provide entirely 
distinct schemes of regulation. Title II, the “Common Car- 
rier” part, regulates tariffs, rates and services of common 
carrier wire communications. Title III, the radio part, pro- 
vides for licensing of radio and television stations and the al- 
location of frequencies and service areas to these stations. 
The Commission, in its usurpation of jurisdiction over CATV, 
has borrowed ‘“‘wire communications” from the definitions 
applicable to the one service and applied it to the other. 
Wire communications are unique to common carrier service 
and have no application to radio. In attempting to place 
CATV under Title III regulatory powers, the Commission 
seeks to impose a new scheme of restrictive regulations, other 
than licensing as provided in Title III. The Act and its 
legislative history will not support this jurisdictional grab. 


By enactment of the Communications Act of 1934, 
Congress placed under one agency unified control over all 
forms of electrical communications. The Act transferred to 
the newly created Federal Communications Commission the 
functions of the Interstate Commerce Commission regarding 
common carriers, and the functions of the Federal Radio 
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Commission regarding radio. The provisions of the I-C.C. Act 
pertaining to common carrier regulations became Title II of 
the Communications Act and the provisions of the Radio Act 
of 1927, 47 U.S.C. 81 et. seq., became Title III of the Act. 
The Act did not create any new areas of federally regulated 
activity. Title I created the Commission and sets forth its 
purposes and definitions which cover its disparate functions 
contained in Title II and III. 


If there is any authority or jurisdiction over CATV, it 
must come from either Title II or III since the other titles 
provide no independent substantive authority.? Of these two, 
Title II has no application, since the Commission has stated 
that CATV operations do not consitutute common carrier 
activities under the Act. Philadelphia Television Broadcasting 
Co. v. F.C.C., 359 F 2d 282 (D.C. Cir. 1966). 


In attempting to establish its tenuous jurisdiction under 
Title III, the Commission first relies upon the general purposes 
and definitions contained in Title I. Section 1, 47 U.S.C. 151, 
explains that the purposes of the Act are for “regulation of 
interstate and foreign commerce in communication by wire 
and radio,” and Section 2(a), 47 U.S.C. 152(a), explains that 
the act applies to “all interstate and foreign communications 
by wire or radio and . .. transmission of energy by radio.” 
Section 3(a) of the Communications Act, 47 U.S.C. 153(a), 
defines “wire communication” or “communication by wire” 
as the “transmission of writing, signs, signals, pictures, and 
sounds of all kinds by either wire, cable or other like connec- 
tion between the points of origin and reception of such 


9 Of the remaining three parts to the Act, Title IV pertains to 
procedural and administrative requirements; Title V, penalties for 
violations of the Act; and VI, miscellaneous housekeeping provisions. 
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transmission, including all instrumentalities, facilities, apparatus, 
and services . . . incidental to such transmission.””» The Com- 
mission argues that CATV, although not a common carrier, is 
“wire communication,” and using the definition in 3(a) as a 
spring board, claims that it possesses Title III powers of 
regulation and rule making over CATV, as contained in Sec- 
tions 4(i), 303(f), 303(h), and 307(b) of the Act. This 
rationale is false since: (1) Title I conveys no substantive 
rights but only defines terms used throughout the Act; 

(2) the definition of “wire communications” pertains only to 
Title 11 common carriers; (3) the legislative history indicates 
disparate functions over common carrier wire communication 
on the one hand and radio on the other, combined for con- 
venience under one Act and with one set of definitions; 

and (4) Title IIl pertains essentially to licensing of radio 
transmission and not restriction of reception. 


The Radio Act of 1927 contained a definition of “radio 
communication” in Section 31 (47 U.S.C. 111) which is essen- 
tially the same as Section 3(b) of the Communications Act. 
However, the Radio Act of 1927 contained no definition of 
“communication by wire” similar to Section 3(a) upon which 
the Commission now relies. Section 3(a) is derived from Sec- 
tion 1(3) of the Interstate Commerce Act (41 Stat. 475) 
which related only to activities of common carriers. Section 
3(a) was incorporated into the Communications Act for the 
purpose of definingthe applicability and impact of Title II 
powers which the F.C.C. took over from the J.C.C. 


Title III conferred upon the F.C.C. the authority which 
the Federal Radio Commission had with respect to communi- 
cation by radio and Title II conferred upon the F.C.C. func- 
tions which the I.C.C. had with respect to activities of com- 
mon carriers. No crossover was intended and none was 
achieved. Moreover, the F.C.C. has never before claimed or 
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attempted to confuse these distinct functions. Prior to 1934, 
the Federal Radio Commission could not under the predeces- 
sor of Title III of the Communications Act adopt rules and 
regulations with respect to wire communication and, prior to 
1934, the I.C.C. could not exercise Title III powers with 
respect to persons engaged in common carrier activities. Sec- 
tion 2 is simply a declaration of purpose that the authority 
of the Commission applies in appropriate cases to communica- 
tion by wire and in other cases to communication by radio. 


The intent of the Communications Act is underscored by 
its legislative history. The Senate Committee Report (Senate 
Report No. 781, 73d Congress) accompanying the legislation 
explains (p. 3) that Title II, for the most part, “follows the 
provisions of the Interstate Commerce Act now applicable to 
communications or adopts some provisions of that Act now 
applicable only to transportation.” As to Title III, it states 
that it (p. 6): 


*. .. consists of the Radio Act of 1927 written to 
bring into a single title effective provisions of that 
Act and its several amendments. The language has 
been changed in minor respects to conform to the 
terms and definitions in the remainder of the bill.” 


The Conference Committee, in resolving differences be- 
tween Senate and House bills, stated as to Title III (Con- 
ference Report on Communications Act of 1934, House 
Report No. 1918, 73d Cong., p. 47): 


“The Senate bill abolishes the Federal Radio Com- 
mission, and repeals the Radio Act of 1927, but 
in effect reenacts it in Title III, eliminating 
certain matters no longer effective, and adding 
certain provisions, most of which are taken from 


19 


H.R. 7716, 72d Congress, which passed both houses 
but was pocket vetoed. Title Ill of the House bill 
abolishes the Federal Radio Commission but trans- 
fers its functions under the Radio Act of 1927 to 

the new Commission. Title III of the substitute 
adopts the provisions of the Senate bill, except 

that most of the changes from existing laws which 
were not contained in H.R. 7716 have been omitted.” 


When Congress enacted the Communications Act it 
manifestly intended the F.C.C. to perform under Title II of 
the Act those functions which were formerly performed by 
the I.C.C. under its Act and its Title II] functions were to be 
those which had been performed by the Federal Radio Com- 
mission under the Radio Act of 1927. Nowhere in the 
legislative history is it indicated that the F.C.C. granted Title 
HII functions over communication by wire. The Commission’s 
reliance on Section 3(a) for assertion of Title III powers over 
CATV is therefore without foundation. Had the Congress 
intended that Title HI would apply equally to wire or cable 
communication, it could have easily manifested such an intent 
by including these words in Title III, or by amending the 
definition of “broadcasting” in Section 3(a) to include wire 
communication. It did not choose to do so and the two parts 
are mutually exclusive in posing different regulatory schemes 
to different regulatory problems. CATV is not included in 
either scheme. 


i) 


Title II] Pertains To Radio Transmission, Rather 
Than Reception And Distribution By Cable, And 
Establishes A System Of Licensing Regulation. 


The method of regulation under Title IIT of the Act 
chosen by Congress is licensing. The Supreme Court 


specifically noted this restriction in Regents of the University 
of Georgia v. Carroll, 338 U. S. 586 (1950): 


“As an administrative body, the Commission must 
find its powers within the compass of the authority 
given it by Congress. ... [T]hese cases ... make clear 
that the Commission’s regulatory powers center 
around the grant of licenses. They contain no 
reference to any sanctions, other than refusal or 
revocation of a license, that the Commission may 
apply to enforce its decisions.” (338 U.S. at 
597-99) (Emphasis added.) 


In Southwestern Cable Co. v. United States, 378 F 2d 
118 (9th Cir. 1967), this Court examined the basis for the 
Commission’s newly asserted jurisdiction over CATV in the 
issuance of cease and desist orders against CATV operators. 
The Commission cited as its jurisdictional authority to issue 
such orders, Sections 4(i) and 303(r) of the Act, 47 U.S.C. 
154(1) and 303(r), sections also asserted here as a basis for 
jurisdiction. After a careful analysis of these sections, Judge 
Barnes explained that the ‘method of regulation of broad- 
casting chosen by Congress was licensing.’ Since petitioner 
here, as in Southwestern, is a CATV operator, and as such 
neither a licensee nor applicant for license, petitioner is 
beyond the ambit of the Commission’s licensing authority 
and control. The Commission’s attempts to regulate, or more 
accurately restrict and inhibit, CATV other than by its 
licensing procedure are invalid. Since CATV systems seek no 
radio frequencies in their operations and are not before the 
Commission for license application, modification, or renewal, 
the Commission is without jurisdiction or authority to 
regulate them. 


ail 


The limitation of the Commission’s authority to licensing 
regulation was also recognized by the Supreme Court in FCC v. 
American Broadcasting Co., 347 U.S. 284 (1954), which dealt 
with the network “giveaway” programs of a few years ago. That 
case dealt with the Commission’s power to license and its rela- 
tionship between sanctions under the Criminal Code against 
broadcasting lottery information. (18 U.S.C. 1304) 


“Like the Court below, we have no doubt that the 
Commission concurrently with the Department of 
Justice, has power to enforce Section 1304. Indeed, 
the Commission would be remiss in its duties if it 
failed, in the exercise of its licensing authority, to aid 
in implementing the statute, either by general rule or 
by individual decisions. Both the Commission’s 
power in this respect is limited by the scope of the 
statute. Unless the ‘give-away’ programs involved 
here are illegal under Section 1304, the Commission 
cannot employ the statute to make them so by 
agency action.” (Emphasis added). (347 U.S. at 289- 
290). 


CATV operation is a reception service and not a trans- 
mission service. The whole thrust of the Radio Act of 1927 
and Title II] of the Communications Act of 1934 was to con- 
fer on the Federal Radio Commission and the FCC authority 
over transmission, but not over reception. Section 301 of the 
Communications Act, 47 U.S.C. 301, defining the scope of 
Title II] of the Communications Act, makes this abundantly 
clear when it states: 


“It is the purpose of this Act, among other 
things, to maintain the control of the United States 
over all channels of interstate and foreign radio 
transmission; and to provide for the use of such 
channels, but not the ownership thereof. by persons 


1) 
iw) 


for limited periods of time, under licenses granted 
by Federal authority. . . .” (Emphasis added.) 


In 1927 existing legislation was inadequate to prevent the 
Secretary of Commerce from denying licenses to qualified ap- 
plicants merely because interference would be caused to other 
stations or to permit the Secretary to confine a licensee to the 
frequency originally assigned. National Broadcasting Co. v. 
United States, 319 U.S. 190, 210-13 (1943). The inevitable 
result was chaos in the spectrum. The Radio Act of 1927 
was passed to relieve this chaos by creating adequate authority 
over radio transmission. This is the authority which was 
eranted to the Federal Radio Commission by the Radio Act 
of 1927 and this was the authority which Title II of the 
Communications Act gave to the FCC. 


There is nothing in any of the specific statutory provi- 
sions cited by the Commission as the basis for its authority 
which indicates that the Commission’s Title IIT authority ex- 
tended to anything but regulation of transmission. Sections 
4(i) and 303(r) give the Commission broad rule making author- 
ity to carry out the provisions of the Act. But by themselves 
they confer no independent power; they are dependent upon 
other substantive provisions. 


Section 303(f) authorizes the Commission to promulgate 
rules and regulations designed to prevent interference among 
stations. This section clearly relates to transmission alone. 
There is nothing whatsoever in the activities of CATV that 
directly or indirectly causes any interference among stations 
and the CATV rules do not relate to transmission interference. 
Section 303(h) authorizes the Commission to establish areas 
or zones to be served by stations. Again, the subject matter 
is Clearly transmission. 
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The last “crucial” section relied upon by the Commission 
is Section 307(b). This section provides: 


“In considering applications for licenses, and modifi- 
cations and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours of 
operation, and of power among the several States 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of 
the same.” 


By its terms this section is limited to transmission and 
its method of regulation is by license, whether it be applica- 
tions for licenses, modifications, or renewals. Section 307(b) 
provides that when conflicting demands exist for frequencies, 
the Commission is to make an equitable allocation. 


The legislative history of Title III confirms the Congres- 
_ sional purpose in conferring power only over transmission. 
These sections came to Title III from the Radio Act of 1927. 
In the debate on the House floor on H.R. 9971, (a later ver- 
sion of H.R. 5989), Congressman White of Maine, who intro- 
duced both H. R. 5589 and H. R. 9971, cast further light on 
Congressional purpose (67 Cong. Rec. 5479): 


“Existing law gives the Secretary no control over the 
location of stations. The result has been an un- 
justifiable grouping of stations within limited areas. 
* * * Stations so centered detract from the value 
of each other and interfere with the highest quality 
of service. In the bill before you the Secretary is 
viven authority in passing upon a license to consider 
its proposed location and the area to be served 
thereby, and he is enjoined to effect an equitable 


geographic distribution of stations over the entire 
country.” 


Both as a matter of construction of the words of the 
statute and a study of the legislative history, Congress intended 
to restrict Commission authority under Title III to regulation 
of transmission, not reception. 


In the recent opinion of the United States Court of Ap- 
peals for the District of Columbia Circuit in Buckeye Cable- 
vision, Co. v. FCC, —_—~*F.2d__ (District of Columbia Cir- 
cuit No. 20274, decided June 30, 1967) the court, apparently 
troubled by the Commission’s assertion that its regulatory 
scheme would suffer by unregulated CATV, essentially relied 
on Section 307(b) to extend the Commission’s statutory juris- 
diction to cover CATV systems. “[Carroll] does not bar 
Commission authority to regulate a form of wire communica- 
tion which enlarges the signal range of licensee stations to the 
potential detriment of the regulatory scheme.” Buckeye, 
supra, at 7. The court disregarded the Carroll holding and 
failed to analyze or discuss the significant statutory and con- 
stitutional questions raised by the Commission’s action. Since 
the question is not what the Commission’s authority should 
be but what it is under the statutory licensing approach taken 
by the Congress, the Buckeye holding (which related only to 
the application of Section 74.1107 of the Rules) is in error 
and should not be followed by this Court. 


The inconsistency of the Commission’s present position 
and the over-reaching nature of its CATV jurisdictional grab 
is perhaps best illustrated by its conduct in 1962 in connec- 
tion with the All-Channel Receiver Law. In 1962, the Com- 
mission sought and received Congressional legislation designed 
to allow the Commission to require UHF reception capability 
for all commercial television receivers. (47 U.S.C. 303(s), 330 


(1962), H. Rep. No. 1559, S. Rep. No. 1525, 87th Cong., 2d 
Sess. (1962).) 


The Commission recognized that its authority over recep- 
tion devices was inadequate, and in requesting the All-Channel 
Receiver Law, it candidly stated to the Congress (Hearings on 
H.R. 8031 before the House Committee on Interstate and 
Foreign Commerce, 87th Cong., pp. 7-8 (1962) ): 


“In the Communications Act of 1934, Congress 
vested the Federal Communications Commission 
with the responsibility of making available to all 
people of the United States, an efficient and nation- 
wide communications service, and certain authority 
to carry out these responsibilities. Our request for 
this legislation is an expression of our feeling that 
in the area of television reception systems, our 
present authority is not commensurate with our 
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responsibilities... . 


The Congress obviously agreed with the Commission as 
to lack of authority over reception for it proceeded to enact 
the All-Channel Receiver Law, which added to the Communi- 
cations Act the only reference or application to radio recep- 
tion. 


There would appear to be no clear or significant distinc- 
tion between such limitation on the use of individual receiving 
sets and the present attempted foreclosure or limitation on the 
use of various CATV receiving apparatus, the former of which 
the Commission felt in 1962 required an amendment to the 
act since its ‘‘present authority” “was not commensurate with 
its responsibilities”’. 


The Commission was obviously night in 1962 in asking 
Congress for a specific grant of authority to deal with the 


subject of reception. It’s claim now under Title III of uic 
Communications Act to deal with the subject of CATY is an 
outright usurpation of authority. 


B. An Administrative Ruling Recognized by the Courts 
and Acquiesed to by Congress Has the Force of Law 
and Cannot be Overturned by the Agency 


It is a well settled principle of statutory construction 
that a prior and consistent administrative interpretation is 
given great weight by the courts, Norwegian Nitrogen Products 
Co. v. United States, 288 U.S. 294, 313-315 (1933). Even 
greater weight is given to the administrative interpretation 
when Congress becomes aware and acquiesces to the construc- 
tion of the statute as interpreted by the administrative agency. 
United States v. Leslie Salt Co., 350 U.S. 383, 396-397 (1956), 
affirming the decision of this Court, 218 F. 2d 91 (9th Cir. 
1954). 


The conclusiveness of the original administrative inter- 
pretation is strengthened where the question is the scope and 
power of the agency to issue legislative rules, United States v. 
American Trucking Association, 310 U.S. 534, 549 (1940). 
It is likewise strengthened where the courts have recognized 
the prior administrative interpretation, Corn Products Refin- 
ing Co. v. Commissioner of Internal Revenue, 350 U.S. 46, 
53 (1955); NLRB v. Gullett Gin Co., 340 U.S. 361, 365-366 
(1951). But where the Congress is deemed to have approved 
the longstanding administrative interpretation by not amend- 
ing or by re-enactment of the statute, the interpretation has 
the force and effect of law. Helvering v. Winmill, 305 U.S. 
79, 83 (1938), cited with approval in Fribourg Navigation 
Co. v. Commissioner of Internal. Revenue, 383 U.S. 272 at 
283-284 (1966); J. G. Boswell Company v. Commissioner of 
Internal Revenue, 302 F. 2d 682, 685 (9th Cir. 1962) cert. 


denied 371 U.S. 860 (1962). 


CATV operation began in the early 1950s. The first 
FCC action relating to CATV was in 1956 and concerned the 
limits of cable radiation of energy by CATV systems. In re 
Incidental and Restricted Radiation Devices, Third Report and 
Order, Docket No. 9288, 21 Fed. Reg. 5366, 13 Pike and 
Fischer R.R. 156a (1956). In 1959, after a two-year investiga- 
tion of “auxiliary” services of television broadcasting, the 
Commission issued a report and order absolutely disclaiming 
any jurisdiction over CATV under the Communications Act 
of 1934, In re Notice of Inquiry into the Impact of Com- 
munity Antenna Systems, TV Translators, TV “Satellite” 
Stations and TV “Repeaters” on the Orderly Development of 
Television Broadcasting, Report and Order, Docket No. 12443, 
26 F.C.C. 403 (1959). The Commission’s exhaustive examina- 
tion of jurisdiction concluded that it did not have plenary 
power to regulate CATV under the Communications Act. 


Since 1958, the FCC had frequently and consistently held 
that it did not have regulatory jurisdiction over the operation 
of community antenna television systems.!° Frontier Broad- 
casting Co. v. Collier, 24 FCC 251, 16 Pike and Fischer R.R. 
1005 (1958); CATV and TV Repeater Services, 26 FCC 403, 
18 Pike and Fischer R.R. 1573 (1959); WSTY, Inc. v. Fort- 
nightly Corp., 23 Pike and Fischer R.R. 184 (1962). This 
determination of a want of jurisdiction was based principally 
upon recognition of the distinguishing fact that the community 
television master-antenna activity is a reception function uti- 
lizing closed circuit wirelines, as opposed to a jurisdictional 
broadcasting or “radio” activity, and thus fell without the 
scope of the Communications Act. 


0 ae ree 
For a legislative history of the Commission’s unsuccessful attempts 
to get a jurisdiction grant from the Congress over CATV see Appendix 
A, infra, p. la. 
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The Commission’s administrative interpretation that it 
lacked jurisdiction over CATV systems was judicially noticed 
in Cable Vision, Inc. v. KUTV, Inc., 211 F. Supp. 47 (D. 
Idaho, 1962), reversed on other grounds, 335 F. 2d 348 (9th 
Cir. 1964). The court stated: 


‘ As indicated in this Court’s previous discus- 
sion of history of this so-called consent provision, 
community antenna services are not ‘broadcasters’ 
within the meaning of the definition of ‘broadcast- 
ing’ as presently stated in the Federal Communica- 
tions Act. (FCA, 47 USC 153(a)). The Congress 
has consistently refused to adopt amendments nec- 
essary to make that provision applicable to com- 
munity antenna services... . 


So it is that under present national policy, com- 
munity antenna services remain a permissible and 
as yet unregulated means of television reception. 
Accordingly, the Federal Communications Commis- 
sion has held that it does not have jurisdiction over 
community antenna services.” (211 F. Supp. at 55.) 


The FCC, acknowledging its lack of jurisdiction, formally 
determined, however, that legislation conferring it with certain 
limited authority over community antennas would be advisable; 
and, accordingly, the agency’s want of jurisdiction was first 
brought to the attention of the 86th Congress along with cer- 
tain legislative recommendations of the Commission, 105 


Cong. Rec. 6753 (1959). 


Lengthy hearings through the summer and fall of 1959 
were held by a subcommittee of the Senate Committee on 
Interstate and Foreign Commerce on the legislation proposed 
by the FCC. Hearings before the Communications Sub-Com- 
mittee of the Committee on Interstate and Foreign Commerce, 
United States Senate, 86th Cong. Ist Sess. (1959), of VHF 
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Booster and Community Antenna Legislation. The full Senate 
Interstate and Foreign Commerce Committee then favorably 
reported a bill granting the Commission jurisdiction to regulate 
community antenna systems in certain particularized circum- 
stances, S. Rep. No. 923, 86th Cong., Ist Sess. (1959) ac- 
companying Senate Bill 2653 entitled “A bill to amend the 
Communications Act of 1934 to establish jurisdiction in the 
Federal Communications Commission over community antenna 
systems.” In 1960, after several days of debate, the Senate 
recommitted the bill and no legislation authorizing FCC regula- 
tion of community antenna systems was enacted by the 86th 
Congress. 106 Cong. Rec. 10520, 10547 (1960).1) Again, 

in 1961, the FCC submitted to the 87th Congress proposed 
legislation giving it jurisdiction to regulate community antenna 
systems. 107 Cong. Rec. 2523 (1961); S. 1044 and H.R. 6864, 
87th Cong., lst Sess. (1961). The 87th Congress similarly 
failed to enact any legislation conferring the Commission with 
jurisdiction over the community antenna industry. 


Following these unsuccessful attempts to attain Congres- 
sional grant of jurisdiction, the Commission in a series of pro- 
ceedings culminating in the Second Report and Order, 2 FCC 
2nd 725 (1966) reversed its prior rulings and assumed regula- 
tory control over CATV systems under its rule-making proce- 
dures. Thus, the Commission upset and reversed its prior 
holdings that it had no jurisdiction over CATV, which was 
then in its fifteenth year of operational history. 


Perhaps uncertain of this bold usurpation of jurisdiction, 
the Commission again appealed to Congress for statutory 
authority conferring jurisdiction upon it over CATV systems, 
House Report 1635, 89th Congress, 2nd Sess., submitted 
June 17, 1966 to accompany H.R. 13286. This bill failed to 
pass the Congress as did the prior attempts. No doubt 


Hu Appendix A, infra, pp. la-16a. 
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persuasive in this decision was the very strong minority report 
which stated: 


“H.R. 13286 is a bill that was prepared by the 
Federal Communications Commission and forwarded 
to the Congress with the request that it be passed. 
It is not an administration bill. It is an attempt by 
a federal agency to force Congress to give it juris- 
diction which it heretofore claimed it did not have. 
The passage of this bill at this time was served to 
underwrite an unauthorized assumption of jurisdic- 
tion by the Federal Communications Commission; 

. it would create an entirely new concept of 
regulation at federal level; it would violate the 
Constitutional guarantees of the First Amendment; 
it would permit a federal administrative agency 
(supposedly an arm of Congress, created by the 
Congress) to write substantive law by the exercise 
of rule-making powers; .. . .” 12 


By dts:assumption of jurisdiction, the Federal Communications 
Commission has erroneously attempted to reverse its prior de- 

cisions which, by court recognition and Congressional approval, 
had assumed the force and effect of law. 


The Supreme Court has rarely departed from its doctrine 
of longstanding administrative interpretation. In Baltimore 
and Ohio Railway Company v. Jackson, 353 U.S. 325, 330- 
331 (1957), the question was whether or not the administra- 
tive agency did in fact decide the matter. By a five to four 
decision, the Court held that there had been no express ad- 
ministrative determination of the problem. “We believe peti- 
tioner overspeaks in elevating negative action to positive 


12 For a fuller statement see Appendix A, infra, pp. 27a-34a. 
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administrative decision.” Here, there can be no doubt that 
the FCC made a definitive ruling that it lacked jurisdiction 
over CATV. 


Other attempts to depart from this doctrine have been 
based upon the argument that the Congress did not clearly 
acquiesce or approve the administrative ruling. In Cammarano 
v. United States, 358 U.S. 498, 510-511 (1959) the Court 
stated that it was not considering “a case where no reliable 
inference as to Congress’ intent can be drawn from reenact- 
ment of a statute because of a conflict between administrative 
and judicial interpretation of the statute at the time of its re- 
enactment.” Here too, the FCC when it presented to Congress 
a proposed amendment which was rejected, there had been no 
prior conflicts in its own decisions nor any contrary interpre- 
tations by the courts. !8 


In Fribourg Navigation Co. v. Commissioner of Internal 
Revenue, 383 U.S. 272, 283-284 (1966), the Supreme Court 
rejected the argument that there was no approval since 
Congress had failed to focus on the issue. The Court 
explained: “The legislative history in this area makes it 
abundantly clear that Congress was cognizant of the revenue 
possibilities in sales above depreciated cost.” Here too, there 
can be no doubt from the legislative history, the debate, and 
even the title of the bill — “a bill to amend the Communica- 
tions Act of 1934 to establish jurisdiction in the Federal 
Communications Coinmission over community antenna sys- 
tems” — that Congress did focus on the issue in rejecting the 
proposed amendment. 


13 Since defeat of the jurisdictional amendment in the Congress, the 
D. C. Circuit handed down its sweeping decision in Buckeye Cablevision 
Co.v. FCC, oF. 2d (D.C. Circuit, No. 20,274, decided June 
30, 1967. 
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The issue here involved is a very important one involving 
the statutory jurisdiction of a regulatory body created by 
Congress and performing rule-making functions designated to 
it by the Congress. Its jurisdiction and purposes are set out 
in its controlling statute with great specificity. It has usurped 
jurisdiction, which it consistently and definitively held it did 
not possess, and which the Congress repeatedly failed to grant 
after a number of attempts. The Commission’s prior adminis- 
trative interpretation that it did not possess jurisdiction, recog- 
nized by the courts and acquiesed to and approved by the 
Congress in its consideration of the proposal to amend the Act 
by conferring jurisdiction, has the force and effect of law and 
cannot be overturned by a subsequent ruling by the Commis- 
sion. The only way in which the Commission can gain juris- 
diction in this area is by a clear delegation of that jurisdiction 
from the Congress in an amendment to the act, which the 
Congress in its wisdom has heretofore not seen fit to do. 
Neither the Commission nor the courts can confer this juris- 
diction and change the prior administrative interpretation which 
has acquired the force and effect of law. 


Il. 


THE COMMISSION’S CATV RULES ARE IN 
VIOLATION OF THE FIRST AND FIFTH 
AMENDMENTS OF THE CONSTITUTION 


A. The Non-Duplication Rule Restricting the Recep- 
tion and Distribution of Television Signals is in 
Violation of the First Amendment 


The Commission’s non-duplication rule, Section 74.1103, 
and its summary order against petitioner are a prior restraint 
in the reception and distribution of information and tread 
upon free speech guarantees of the First Amendment. The 
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non-duplieation rule provides in part that the CATV system, 
upon request of the loeal television station, will black-out 
same-day imported signals which duplicate local signals. 


“The right of freedom of speech and press includes not 
only the right to utter or to print, but the right to dis- 
tribute [and] the right to receive ...” Griswold v. Con- 
necticut, 381 U.S. 479, 482 (1965). Communication by 
any lawful means—motion picture, radio, television, news- 
paper, closed-cireuit, hand-bill, the mails, etc.—falls within 
the constitutional protections provided by the First Amend- 
ment. ABC v. United States, 110 F. Supp. 374 (SDNY, 
1953), aff'd sub nom. FCC v. ABC, 347 U.S. 284 (1954); 
Weaver v. Jordan, 64 Cal. 2d 235, 411 P. 2d 289 (1966), 
cert. denied, 385 U.S. 844 (1966). 


The entire stream of communieations from source to 
destination is constitutionally protected. This fundamental 
constitutional principle embraces not only the nght of publica- 
tion but also the rights of dissemination and distribution, as 
well as of reception. Saia v. New York, 334 U.S. 558 (1948); 
Winters v. New York, 333 U.S. 507 (1948); Martin v. Struthers, 
319 U.S. 141 (1943). Circulation is equally protected. 
“Liberty of circulating is as essential to that freedom [freedom 
of press and speech] as liberty of publishing; indeed, without 
the circulation, the publication would be of little value.” Ex 
Parte Jackson, 96 U.S. 727, 733 (1877); Lovell v. City of 
Griffin, 303 U.S. 444 (1938). 


Once established that the communication or medium is 
constitutionally proteeted, the government shall impose no 
prior restraints or condition upon the free exercise of a benefit 
or privilege if the effeet thereof is to “inhibit or deter the 
exercise of First Amendment freedoms”. Sherbert v. Verner, 
374 U.S. 398, 404-5 (1963); and see LaMont v. Postmaster 
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General, 381 U.S. 301 (1965). 


The primary purpose of the First Amendment, as it re- 
lates to speech and press, is to suppress prior restraints upon 
publication, circulation or distribution. Joseph Burstyn, Inc. v. Wil- 
son, 343 U.S. 495 (1952). With “respect to the vital importance of 
protecting this essential liberty from every sort of infringement” 
(Lovell v. City of Griffin, supra, at p. 452), see Near v. Minne- 
sota, 238 U.S. 697; Grossjean v. American Press Company, 297 
U.S. 233; DeJonge v. Oregon, 299 U.S. 353. “Freedoms 
{guaranteed by the First Amendment] ... are protected not 
only against heavy-handed frontal attack, but also from being 
stifled by more subtle governmental interference.” Bates v. 


City of Little Rock, 361 U.S. 516, 523 (1960). 


Particularly objectionable is the practice of censorship 
exercised through the vehicle of licensing authority. “The 
struggle for the freedom of the press was primarily directly 
against the power of the licensor.” Lovell v. City of Griffin, 
supra, at p. 451. See also the Chief Justice’s dissent in Times 
Film Corporation v. Chicago, 365 U.S. 43 (1961). Indeed, 
any “intimidation” by the government upon distribution of 
constitutionally protected material, no matter what the pur- 
pose, is hostile to the mandate contained in the First Amend- 
ment and must be terminated forthwith. Bantam Books v. 


Sullivan, 372 U.S. 58, 70 (1963). 


In the field of radio and television communications the 
only permissible restraint has been related to the physical 
limitation of available frequencies in the spectrum. In NBC v. 
United States, 319 U.S. 190 (1943), the Supreme Court held 
that because of limitation of available frequencies reasonable 
regulation under the licensing standard of public convenience 
and necessity is neither a violation of the First Amendment 
nor is it censorship within the meaning of Section 326 of the 
Communications Act, 47 U.S.C. 326. In another radio licensing 
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case, Lafayette Radio Electronics Corp. v. FCC, 345 F. 2d 278 
(2d Cir., 1965), the court there upheld the Commission’s re- 
strictions on the permissible nature of radio transmissions using 
the Citizen’s Band Radio Service because of natural limitations 
in available frequencies. 


Carter Mountain Transmission Corp. v. FCC, 32] F. 2d 
359 (D.C. Cir., 1963), cert. denied, 375 U.S. 951 (1963), up- 
held denial of a radio license to a common carrier which 
wished to transmit TV signals to a CATV system. The court 
there side-stepped the First Amendment question and held 
that this was a “licensing” procedure and not regulation of 
CATV. Moreover, the court pointed out that the CATV sys- 
tem was not a party to the case and neither its rights nor those 
of its subscribers were before the court. See also Idaho Micro- 
wave, Inc. v. FCC, 352 F. 2d 729 (D.C. Cir., 1965) where the 
CATV system was before the court as intervenor in the licens- 
ing of radio microwave transmission to a CATV system. There 
the court met First Amendment objections by explaining that 
it was concerned with “licensing” of microwave radio and 
not regulation of CATV or its right to receive and distribute. 


These cases all involved the administrative function of 
licensing and all predate the Second Report and Order which 
is specifically designed to regulate CATV’s right to receive and 
distribute. Constitutional issues were raised before the Com- 
mission in the promulgation of the CATV rules and ignored 
in the majority ruling, Second Report and Order, 2 F.C.C. 2d 
725 at 729-734 and 793-797. In the CATV Rules no licens- 
ing is involved, and no reasonable regulation over limited fre- 
quency space is involved. 


“Congress has from the first emphatically forbidden the 
[Federal Communications] Commission to exercise any power 
of censorship over radio communications.” Farmer’s Union v. 


WDAY, 360 U.S. 525, 529 (1958). Section 326 of the 
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Communications Act (47 U.S.C. 326), which limits the juris- 
diction and authority of the administrative agency, reads in 
full as follows: 


‘Nothing in this Act shall be understood or construed 
to give the Commission the power of censorship 
over the radio communications or signals transmitted 
by any radio station, and no regulation or condition 
shall be promulgated or fixed by the Commission 
which shall interfere with the right of free speech 
by means of radio communication.” 


Without equivocation therefore the Congress has prescribed 
that the FCC shall promulgate no regulation or condition 
which may be understood, construed or used to infringe upon 
or interfere with the right of free speech, nor shall the Com- 
mission be empowered to take any action constituting censor- 
ship over radio communications or over “‘signals transmitted 
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by any radio station”. 

Here the Commission is repressing maximum distribution 
of communications made possible by technical advances. Peti- 
tioner has sought to demonstrate that its operation and distri- 
bution are not harmful to local television. Under these circum- 
stances there is no reasonable protection of the public interest 
which warrants a restriction on petitioner’s First Amendment 
rights to freely distribute available television signals. Accord- 
ingly, the Commission’s non-duplication rule and its proscrip- 
tive order halting a substantial part of petitioner’s distribution 
without reference to any reasonable public interest is an un- 
lawful restriction of the freedom of speech and in violation of 
the First Amendment. 
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B. The Issuance of a Summary Order by an Admini- 
strative Agency Threatening Property Rights is a 
Denial of Due Process in Violation of the Fifth 
Amendment 


The denial of a hearing in the issuance of a proscriptive 
order halting a substantial part of petitioncr’s business is a 
deprivation of property without due process of law in viola- 
tion of the Fifth Amendment. The due process concept was 
explained in Hannah v. Larche, 363 U.S. 420 at 442 (1960): 


“ “Due process’ is an elusive concept. Its exact 
boundaries are undefinable, and its content varies 
according to specific factual contexts. Thus, when 
governmental agencies adjudicate or make binding 
determinations which directly affect the legal 
rights of individuals, it is imperative that those 
agencies use the procedures which have tradition- 
ally been associated with the judicial process.” 


In CAB v. Delta Air Lines, 367 U.S. 316, 330 (1961) the 
Supreme Court reversed a Board decision modifying a certifi- 
cate of convenience without hearing. The Court based its de- 
cision on the statutory language of the act, but suggested that 
the condemned action had due process implications, citing 
Seatrain Lines v. United States, 64 F. Supp. 156 at 161 (D. 
Dela. 1946), affirmed 329 U.S. 424 (1947). Seatrain held 
that the I.C.C. could not alter or cancel an original certificate 
given to a water carrier. The lower court had held the Com- 
mission’s order would deprive Seatrain of property without 
due process of law in violation of the Fifth Amendment, 64 
F. Supp. 156 at 161. In affirming, the Supreme Court noted 
that Seatrain had been conferred “grandfather” rights, as here, 
and in reliance had expended large sums in its business, which 
the order would have threatened. 
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In Superior Oil Company v. F.P.C., 322 F.2d 601 (9th 
Cir. 1963), cert. denied, 377 U.S. 922 (1964), this Court ex- 
amined due process issues concerning a denial of hearing in 
an administrative proceeding. The Court observed that in 
United States v. Storer Broadcasting Co., 351 U.S. 192 (1956) 
the due process issue was not raised, but that due process re- 
quired governmental agencies in adjudications to observe the 
traditional judicial processes, citing Hannah v. Larche, 363 
U.S. 420 at 442 (1960). 


More recently in Southwestern Cable Co. v. United 
States, 378 F.2d 118 (9th Cir. 1967), Judge Ely in the con- 
curring opinion reasoned that the petitioner had relied upon 
the Commission’s previous disavowal of jurisdiction over 
CATV in investing substantial sums of money. The Commis- 
sion’s proscriptive order, if enforced, would adversely affect, 
if not destroy, the petitioner’s investments. In hght of this, 
Judge Ely stated that “the Commission trespassed upon con- 
stitutional safeguards against the confiscation of property.” 


Here, the Commission’s order is not merely a freeze or 
a maintenance of the status quo as it was in Southwestern, 
but it means a substantial cutting back of petitioner’s exist- 
ing business. Clearly, this is a taking of property without 
compensation and without due process of law in violation 
of the Fifth Amendment. 


Standard Airlines, Inc. v. Civil Aeronautics Board, 177 
F.2d 18 (D.C. Cir. 1949) held that a regulatory agency could 
not create a special class of irregular carrier by granting “‘let- 
ters of registration” with the nght to revoke it at any time 
rather than a certificate of public convenience, in an attempt 
to circumvent a hearing on revocation or alteration of rights. 
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The Court explained: 


“The controlling practicality, in our view, is that the 
suspension would destroy property, not a license 
property but investment and business property. 
The Government cannot make a business depend- 
ent upon a permit and make an otherwise uncon- 
stitutional requireinent a condition to the permit.” 
(177 F.2d at 20.) 


Here the same device has been employed against the petitioner 
and other CATV operators. The Commission has assumed 
special regulatory control over CATV business, and altering 
and threatening by proscriptive order petitioner’s business 
without permitting the elementary safeguards of due process 
as provided by the Fifth Amendment. 


Gonzalez v. Freeman, 334 F.2d 570 (D.C. Cir. 1964), 
dealt with due process aspects in summary suspension of the 
privilege of contracting with the government. In reversing 
the agency’s action, the court explained that there was no 
right to contract with the government, but that the suspen- 
sion of the privilege involved severe economic injury. Such 
circumstances called for application of basic principles of 
fairness and due process. In applying these principles, the 
court offered these guidelines: How was the individual to 
be hurt? What governmental interest was to be protected? 
How would the governmental interest be affected, if at all, 
by extending procedural safeguards to cover the challenged 
action? 


Here, the Commission in its summary action and con- 
clusionary findings in support of its proscriptive order, has 
demonstrated a callous disregard of fair play and due process. 
In its denial of hearing it has barred consideration of the harm 
likely to be suffered. It has stuck steadfastly to its general 
conclusions favoring television by eliminating competition, 
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whether or not the competition has any decided impact on 
the preferred television, and it has ignored the factor of fair 
play in the issuance of its summary action. Previous applica- 
tion for stay pending reconsideration was summarily denied 
by the Commission. (R. p. 139) 8 F.C.C. 2d 388. The Com- 
mission action has trod upon the property and investments 
of petitioner’s sixteen-year business, most of which was in- 
curred in the period the Commission steadfastly maintained 
it had no jurisdiction over petitioner’s CATV system. Now 
the Commission will not even listen to petitioner’s grievances 
as it operates to curtail and threaten petitioner’s business. 
Such rules and action are in violation of due process guaran- 
tees of the Fifth Amendment. 


Ill. 


FAILURE TO PROVIDE FOR AN EVIDENTIARY 
HEARING IN MODIFYING PETITIONER?S 
BUSINESS IS IN VIOLATION OF PERTINENT 
STATUTES AND REGULATIONS 


The Federal Communications Commission does not pur- 
port to license CATV, but it assumes a greater restrictive and 
discriminatory control over CATV than exercised over any 
other communications medium. After its original disclaimer 
of jurisdiction in 1959 and its failure to gain Congressional 
grant of jurisdiction over CATV in 1959 and again in 1961, 
the Commission assumed jurisdiction over CATV in 1966 
insofar as CATV affects local television. These rules are 
admittedly protective of the preferred television broadcast 
station, restrictive of free competition, and deny minimum 
safeguards of a fair hearing as required by the Administrative 
Procedure Act, the Communications Act of 1934, and the 
Commission’s own rules for licensing, and as guaranteed 
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to all other communications media over which the Commis- 
sion exercises regulatory control. 


A. Existing Statutes and Regulations Require 
a Hearing Prior to Modification or 
Revocation of an Existing Business 


. The conduct and requirements for adjudication and rule 
making by government agencies are subject to the provisions 
of the Administrative Procedure Act, 5 U.S.C. 551 et seq. 
The Act provides that “adjudication” shall be determined on 
the record after opportunity for agency hearing (5 U.S.C. 
504). General conduct and procedure of the hearing, in- 
cluding an impartial hearing examiner, the submission of 
evidence, right to subpeona witnesses, presentation of docu- 
mentary evidence, transcript of record, preparation of find- 
ings and decisions, are set forth in Sections 7 and 8 of the 


APA, 5 U.S.C. 556 and 557. 


The Communications Act of 1934, 47 U.S.C. 151 et 
seq., contains similar safeguards for administrative hearings 
affecting the rights of parties. Initially the Act provides for 
a full evidentiary hearing upon any application for license 
where there exists a substantial and material issue of fact, 

47 U.S.C. 309(e). Concerning the rights of existing licensees, 
the Act specifies that the Commission in suspending a 
license, shall conduct a full administrative hearing, 47 U.S.C. 
303(m)(2). Before revoking a license or permit, the Commis- 
sion must serve a show cause order and allow a party a full 
hearing, where the burden of proof is upon the Commission, 
A7 U.S.C. 312(c) and (d). Moreover, even a modification of 
license or construction permit entitles a party to full 
evidentiary hearing with the burden of proof placed upon the 
Commission, 47 U.S.C. 316. See Civil Aeronautics Board v. 
Delta Air Lines, 367 U.S. 316 (1961), concerning a 
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modification of a certificate of convenience in violation of 
Section 401(g) of the Federal Aviation Act of 1958, 49 
U.S.C. 1371 (¢). 


In implementing the Communications Act and the, require- 
ments of the Administrative Procedure Act, the Commission’s 
rules similarly provide for hearing: on the suspension of an 
operator license, 47 C.F.R. 1.85; on the modification of a 
radio license, 47 C.F.R. 1.87; and on revocation or in cease 
and desist proceedings, 47 C.F.R 1.91. Without such minimum 
and traditional safeguards, individuals have no protection 
against arbitrary, capricious, or erroneous rulings and orders 
by quasi-judicial and administrative agencies. 


Turning to the rules of conduct and operation pertaining 
to CATV, the Commission has initially drafted its regulations 
on the premise that there is a presumption or taint that 
CATV operation is “unfair” and adverse to the “public inter- 
est”. First Report and Order, 38 F.C.C. 713. 


Upon issuance of the Rules in March of 1966, CATV 
systems existing prior to February 16, 1966 were conferred 
“‘orandfather” rights, 47 C.F.R. 74.1107(d). However, they 
are still subject to a number of restrictive provisions. The 
Rule at issue here, Section 74.1103, requires all CATV sys- 
tems to carry local television station signals and, upon the re- 
quest of the local station, black-out signals that duplicate 
local programs, Section 74.1103(e). The rules permit a peti- 
tion for waiver, Section 74.1109, but in acting on waiver 
petitions the Commission may summarily grant or deny the 
petition or specify other procedures, including oral argument 
or full evidentiary hearing, Section 74.1109(f). In short, 
under its new CATV rules, the Commission may treat the 
existing CATV system and its petition for waiver in any man- 
ner it chooses and subject it to any procedure it may 


43 


arbitrarily select under the amorphous umbrella of “eon- 
sistent with the public interest.” Since it appears before the 
Commission with the taint that its operations are adverse to 
the public interest, the CATV system must overcome this 
presumption before gaining the relief sought. Thus far the 
Commission has shown little inelimation to listen to the 
individual CATV waiver petition and why its general rules 
do not apply in the particular circumstance. 


Although the Commission did not initially license or 
otherwise authorize the existing operation of petitioner’s 
CATV service, the Commission now seeks to exercise com- 
plete licensing authority over petitioner’s business, while 
relegating it to “second class” business status. Without any 
statutory licensing standard for reasonable protection of 
market allocation of CATV, the Commission, by its new 
rules has created a special class of licensee. It has effectively 
placed CATV operators under its vast powers and authority 
in dictating which, if any, services can continue to be fur- 
nished over cable facilities, yet at the same time, denying the 
traditional safeguards and protections guaranteed to all 
licensees. 


The praetice of creating a special class over which the 
administrative body seeks greater regulatory control was 
condemned in Standard Airlines, Inc. v. Civil Aeronautics 
Board, 177 F.2d 18 (D.C. Cir. 1949). In that instance, the 
C.A.B. granted “letters of registration” to a special class of 
irregular carriers with the right to suspend or revoke them at 
any time, instead of issuing the usual certificate of public 
convenience. The court overruled the Board action on the 
sround that it could not create a special class in order to 
circumvent the right to evidentiary hearing of the revocation 
of a license. 
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The same device is employed here where the Commission 
“confers” grandfather rights over an existing industry where 
previously it had held it had no jurisdiction; then attaches to 
it a tainted business category of unfair competition; and 
proceeds by its special regulatory edicts to destroy large por- 
tions of the industry—while denying any hearings or minimum 
safeguards allowed to all licensees and the favored groups 
protected by its new rules. See also this Court’s opinion in 
Southwestern Cable Co. v. United States, 378 F.2d 118 (9th 
Cir. 1967) discussed infra, which held that the Commission’s 
power to make rules was limited to its “licensing authority.” 


The new CATV Rules are in startling conflict with the 
requirements of the Administrative Procedure Act, the Com- 
munications Act, and the Commission’s own rules in other 
areas of direct control and regulation. The CATV operations 
and the application of the new rules fall squarely within the 
problems and procedures outlined in the Administrative 
Procedure Act. The Commission’s order in the instant case 
represents ‘‘final disposition” !+ and affirmatively orders 
compliance as contained in 5 U.S.C. 551(6) and formulation 
of this order is an “adjudication” as defined in 5 U.S.C. 
551(7).1° Pursuant to 5 U.S.C. 554, petitioner is entitled to 
a full hearing. 


The provisions of Section 9 of the Administrative Proce- 
dure Act, 5 U.S.C. 558, protect licensees of agencies against 


14 « *{O |rder’ means the whole or a part of a final disposition, 


whether affirmative, negative, injunctive, or declaratory in form, of an 
agency in a matter other than rule making but including licensing.” 


(5 U.S.C. 551(6)). 


15 “{ A ]djudication” means agency process for the formulation 
of an order.” (5 U.S.C. 551(7)). 
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any “withdrawal, suspension, revocation, or annulment of any 
license” without a full evidentiary hearing. And Section 2(c) 
of the Administrative Procedure Act, 5 U.S.C. 551(8), defines 
“Tiecnse”, among other things, to include any “form of per- 


mission. © 


Notwithstanding the statutory and regulatory require- 
ments, as a matter of elementary fairness, it would seem that 
the Commission should give, at minimum, the same protec- 
tions and safeguards to the CATV industry, over which it 
assumes inferential control, as it allows to the broadcasting 
industry, over which it has direct statutory licensing control. 


B. A Waiver Petition Containing Substantial 
and Material Issues of Fact Requires an 
Evidentiary Hearing 


Section 309 of the Communications Act of 1934, 47 
U.S.C. 309, provides for certain standards in granting of ap- 
plications for licenses. The initial standard by which all 
applications are to be judged is a finding by the Commission 
of whether a public interest, convenience, and necessity will 
be served by the grantings of such applications. Subsection 
(e) of 309 provides that when a “substantial and material 
question of fact is presented” or the Commission for any 
reason is unable to make the finding of public interest, the 
Commission shall formally designate the application for 
hearing in which all interested parties may participate. See 


16 « ‘[ License’ includes the whole or part of any agency permit, 
certificate, approval, registration, charter, membership, statutory 
exemption or other form of permission.” (5 U.S.C. 151(8)) “ ‘Licens- 
ing’ includes agency process respecting the grant, renewal, denial, 
revocation, suspension, annulment, withdrawal, limitation, amendment, 
modification, or conditioning of a license.” (5 U.S.C. 551(9)). 
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Ashbacker Radio Co. v. F.C.C., 326 U.S. 327 (1945); Folk- 
ways Broadcasting Co. v. F.C.C., 375 F.2d 299 (D.C. Cir. 
1967). The same reasons which require the Commission to 
examine substantial and material issues of fact in determining 
the public interest for the grant of licenses, also require an 
examination of substantial and matcrial issues of fact in a 
waiver petition. 


Petitioner’s verified petition for waiver of Section 74.1103 
of the Commission’s rules !” contains substantial and material 
factual issues warranting a hearing. Although the Commission 
recognized the substantiality of the allegations of fact, and 
summarized them in its findings, it summarily dismissed the 
petition for waiver without a hearing on the ground that the 
allegations were not adequately supported. 


In paragraph 2 of it Memorandum Opinion and Order of 
April 4, 1967, the Commission summarized the pertinent and 
substantial factual allegations. The summary included the 
allegations that (1) the interested local station, dependent upon 
revenue from a distant Canadian audience and advertising 
market, experienced no adverse economic impact from the 
CATV system; (2) the exclusivity requirement would virtually 
eliminate two Seattle stations from the systems, thereby 
disrupting service and the natural consequences of lost business 
from a diminution in promised service; and (3) through its 


17 Under the Commission’s rule of practice, 47 C.F.R. 1.52, the 
attorney’s signature “constitutes a certificate by him that he has read 
the document; that to the best of his knowledge, information, and 
belief there is good ground to support it; and that it is not interposed 
for delay.” The waiver petition was not only signed by petitioner’s 
attorney, but contained also a sworn affidavit of verification by the 
officer of petitioner most familiar with the facts and circumstances of 
the case. 
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local program origination of news and civic events the CATV 
systems better served the local public interest than did the 
local television station directed at a more lucrative, distant 
Canadian market. (R. pp. 110-111; 7 F.C.C. 2d at 611-612). 


Without examination, the Commission summarily disposed 
of these issues in paragraph 4 by referring to its Second 
Report and Order and the factual conclusions made there that 
CATV threatens local television and that CATV is not 
adversely affected by the obligation of providing same-day 
program exclusivity. As to local program origination and 
which medium in fact best represents the local public interest, 
the Commission held this issue to be irrelevant to the exclu- 
sivity requirement. 


Thus, the Commission has demonstrated that although 
it had provided for waiver of the rules and an evidentiary 
hearing in Section 74.1109, it did not intend in any case, to 
vary from its factual, as well as legal, preconceptions con- 
tained in the Second Report and Order. Any attempts to 
show that these factual preconceptions did not conform to 
local conditions would not be tolerated. The entire basis for 
the exclusivity rules, the Commission explained, was the 
adverse impact that CATV might have on the growth of local 
television and the splintering or fractionalizing of its audience. 
Yet in paragraph 4, the Commission callously, if candidly, 
states that it is not concerned whether there is in fact an ad- 
verse economic effect on the local television. 


In paragraph 4 of its original order, the Commission con- 
cluded that same-day exclusivity would not unduly interrupt 
CATV service. Again, the Commission demonstrates that it 
will not be persuaded or even hear evidence which varies from 
its factual premise in formulating the Second Report and 
Order. What may be true as a general principle, does not fit 
the particular circumstances here. This would seem to be the 
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very reason for the formulation of the waiver provisions. Yet 
the Commission will not recognize exceptions. Under such 
practice, the waiver provisions are idle and meaningless and 
designed only to fit existing legal precedents. 


Interstate Broadcasting Company v. F.C.C., 323 F.2d 797 
(D.C. Cir. 1963) reversed the Commission’s action in denying 
an application for license without a hearing. The court held 
that, although under the “Storer doctrine” an applicant is not 
absolutely entitled to a hearing, in rejecting a hearing the 
Commission must make definite findings and adequately ex- 
plain its conclusions and support them with specific findings 
of fact. The D.C. Circuit cited its earlier opinions in Televi- 
sion Corp. of Mich., Inc. v. F.C.C., 294 F.2d 730, 733 (D.C. 
Cir. 1961), where the court found a bare assertion by the Com- 
mission that its action was “‘clearly in the public interest,” 
an inadequate explanation to support its order; and Telan- 
serphone, Inc. v. Federal Communications Com’n, 231 F.2d 
732, 735 (D.C. Cir. 1956), which reversed a Commission 
order because the conclusions were not adequately supported 
by a record for review. See also American Trucking Associa- 
tion v. F.C.C., 377 F.2d 121 at 134 (D.C. Cir. 1967), cert. 
denied, 386 U.S. 943 (1967). The only substantial finding 
made by the Commission in this action is contained in para- 
graph 5 of its Order. “The requested waivers . . . would not 
be consistent with the public interest.”” The conclusion lacks 
adequate factual support. 


In Civil Aeronautics Board v. Delta Air Lines, 367 U.S. 
316 (1961), the Supreme Court stressed that financial impact 
on an existing business was a critical issue for careful examina- 
tion through a full evidentiary hearing. Similarly, Folksways 
Broadcasting Co. v. F.C.C., 375 F.2d 299 (D.C. Cir. 1967), 
in reversing the denial of a hearing on a television application, 
held that economic impact and possible destruction of an 
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existing station by a grant of a license required the Comniis- 
sion to conduct a hearing under 47 U.S.C. 309. Here also 
economic impact is a principal issue and again the Commission 
has improperly refused to allow a hearing. 


In Buckeye Cablevision, Inc. v. F.C.C., __ F.2d —— 
(District of Columbia Circuit, No. 20,274, decided June 30, 
1967) where the Commission sought to compel a hearing 
against a CATV system in a cease and desist proceeding, the 
government explained that it did not intend to enforce the 
CATV rules where there was no particular need. It suceess- 
fully persuaded the court that it planned to make an “ad 
hoc’”’, “case-by-case” examination, because the adverse econon- 
ic impact of CATV on local television was “not yet elear 
enough for the application of fixed prohibitions.” On this 
earnest assertion by the Commission, the court was persuaded 
that “the rules are not a flat bar against distant-signal impor- 
tation” and that the rules may only be temporarily imposed 
and removed on a showing that they will not adversely affect 
loeal broadeasting. The careful case-by-case review promised 
in Buckeye has not been forthcoming here for the Commis- 
sion stoutly refuses to make any particular examination of 
the existing factual circumstances of petitioner’s CATV sys- 
tems vis-a-vis the local television station. 


C. The Issuance of a Proscriptive Order 
Against a Non-Licensee Without Hearing 
Is in Violation of Section 312 of the 
Communications Act 


In its memorandum opinion and order, released April 4, 
1967, the Commission denied without hearing petitioner’s 
application for a waiver of the exelusivity provision contained 
in Rule 74.1103(e).. Then the Commission on its own motion 
went a step further and added: 
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“IT IS FURTHER ORDERED, That Total Telecable, 
Inc., IS DIRECTED to comply with the requirements 
of Section 74.1103(e) of the Commission’s rules on 
its CATV systems serving Anacortes, Bellingham, 
Burlington, Mount Vernon, and Sedro Woolley, Wash. 
within 30 days of the release date of this memoran- 
dum opinion and order.” (7 F.C.C. 2d at 623) (R. 
p- 113) 


The Commission did not explain by citation or reference 
under what statutory authority it was acting for the issuance 
of such an order. Nor were any factual findings made as to 
what duplication was in progress and what exclusivity was 
required. Moreover, no examination or testing was made of 
the public interest to determine if the Commission’s precon- 
ceptions of protection of local television required the drastic 
action ordered. 


The Commission’s order forcing petitioner to insure exclu- 
sivity is proscriptive in nature and tantamount to a cease and 
desist order under Section 312 of the Act, 47 U.S.C. 312. 


Similar summary action by the Commission operating 
under the new CATV rules has recently been condemned and 
reversed by this Court in Southwestern Cable Co. v. United 
States, 378 F.2d 118 (9th Cir., 1967). In that case the 
Commission ordered a freeze on the expansion of a CATV 
system carrying Los Angeles television stations into the San 
Diego area while it investigated the effect of such carriage. 

In its petition for review the CATV system challenged the 
Commission’s authority to issue such an order and at the same 
time broadly attacked the Commission’s power and authority 
over CATV and the constitutional validity of its Second 
Report and Order, 2 F.C.C. 2d 725 (1966). 


In response, the Commission contended that its action 
was not a cease and desist order under 47 U.S.C. 312, but 
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was a grant of temporary relief under Section 74.1109 (f), 
which in turn, it claimed, was an exercise of its rule making 
authority under Sections 4(i) and 303(r) of the Communica- 
tions Act, 47 U.S.C. 154(1) and 303(r). The Court rejected 
this argument pointing out that the order was prohibitory in 
nature and thus amounted to a ccase and desist order, and 
that the Commission could not circumvent the safeguards 
of 47 U.S.C. 312 by misapplication of it s rule making 
authority. In its careful opinion, Judge Barnes explained 
that “the method of regulation of broadcasting chosen by 
Congress was licensing” and ‘‘4(i) and 303(r) are limited to 
the scope of the Commission’s licensing authority”. The 
Court concluded that as against a non-license, the Commis- 
sion’s only authority to issue proscriptive orders was limited 
to action under 47 U.S.C. 312, with the safeguards of a full 
adjudicatory hearing as provided in that section. 


Here the Commission’s action is even more proscriptive 
in nature than in Southwestern, since petitioner is ordered 
not just to maintain the status quo, but to cease and desist 
from operating an existing part of its business, maintained 
for over sixteen years. As in Southwestern, supra, such an 
order must fail because it was issued without the minimum 
safeguards provided by Congress under Section 312. 


D. Enforcement of Exclusivity Provision by 
the Local Broadcaster Is an Unreasonable 
Restriction and Delegation of Authority 


Under the Commission’s new CATV rules, exclusivity is 
not automatic but must be invoked, oddly not by the Com- 
mission’s action, but by action and request of the competitor 
television station under Section 74.1103(f), which provides: 


“Where a station is entitled to program exclusivity 
the CATV system shall, upon the request of the 


station licensee or permittee, refrain from dupli- 
cating any program broadcast by such station.” 


This rule places in the hands of the preferred TV broadcaster 
the power to invoke the rules at will. It delegates to the 
local commercial station the regulation and control of com- 
munications matters which Congress has exclusively delegated 
to the Commission. Underlying this rule is the Commission’s 
stated belief that CATV duplication constitutes unfair com- 
petition. The Commission has neither the authority nor the 
jurisdiction to determine questions of unfair competition. 
Cable Vision, Inc. v. KUTV, Inc., 335 F.2d 348 (9th Cir. 
1964), cert. denied, 379 U.S. 989 (1965). Regulation and 
control to prevent unfair methods of competition fall under 
the jurisdiction of the Federal Trade Commission, 15 U.S.C. 
45(a). The Commission has no similar authority. Not only 
has the Commission selected television braodcasting for special 
preferential treatment, but it has placed in the broadcaster’s 
hands the additional economic force of control of these rules. 
Manifestly such a rule is unwise, unfair, and invalid. 


This delegation of enforcement of the CATV rules to the 
competitor industry is in conflict with Federal Communica- 
tions Commission v. Sanders Brothers Radio Station, 309 U.S. 
470 (1940), where the Supreme Court emphasized that the 
Communications Act, unlike many other industry regulatory 
acts, “recognizes that the field of broadcasting is one of free 
competition.” Free competition, according to the Commis- 
sion’s erroneous view, exists only for the favored class, and 
will all but disappear as between broadcaster and CATV if 
the F.C.C. can delegate authority to the competitive indus- 
try a practice of enforcing a scheme of exclusivity of broad- 
casting in earriage of programs by CATV systems. 
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E. The ‘Storer Doctrine’’ Supports a Hearing 
in a Waiver Petition and Before Issuance 
of a Proscriptive Order on the Merits 


Respondents rely principally on United States v. Storer 
Broadcasting Co., 351 U.S. 192 (1956); Federal Power Com- 
mission v. Texaco, 377 U.S. 33 (1964); and American Air- 
lines, Inc. v. Civil Aeronautics Board, 359 F.2d 624 (D.C. 
Cir. 1966). This reliance is misplaced for none of these 
cases condoned proscriptive action against non-licensees in a 
waiver proceeding. 

In Storer the Commission promulgated rules limiting the 
number of television stations in the hands of a single owner to 
five stations. Storer, already owning five, was denied applica- 
tion for a sixth. Storer challenged the rule and the denial of a 
hearing on its application. The Supreme Court held that the 
Commission could deny the application without a hearing and 
that to receive a hearing, Storer should have applied for a 
waiver setting forth sufficient reasons. 


Federal Power Commission v. Texaco, 377 U.S. 33 
(1964), upheld the F.P.C.’s summary denial of an applica- 
tion for public convenience and necessity involving contracts 
with pricing agreements other than those permissible under 
F.P.C. regulations. Relying on Storer, supra, the Court ex- 
plained that the statutory requirement for a hearing does not 
preclude an administrative agency “from particularizing statu- 
tory standards through the rule making process and barring 
at the threshold those who neither measure up to them nor 
show reasons why in the public interest the rule should be 
waived.” 377 U.S. at 39. But the Court hastened to point 
out that this denial of the application was not a decision on 
the merits and directed attention to the waiver procedure. 
“Facts might conceivably be alleged sufficient on their face 
to provide a basis for waiver of the price-clause rules and 
for a hearing on the matter” (337 U.S. at 40-41). 
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On remand, Pan American Petroleum Corp. v. Federal 
Power Commission, 352 F.2d 241 (10th Cir. 1965), the cir- 
cuit court reiterated the Supreme Court’s holding that the 
denial did not pass on the merits and again directed atten- 
tion to the waiver provisions, which under proper circum- 
stances would permit a hearing. The court stated: 


“If the effect of the questioned orders is to deprive 
a petitioner of a substantive right, the way is left 
open for the protection of that right. The Com- 
mission’s [FPC] Rules of Practice and Procedure, 
Section 1.7(b), permit a request for a rule waiver 
in a rate filing. This opens the way for a party 
who claims aggrievement by a regulation to obtain 
a review of its applicability to his particular 
situation.’ 352 F.2d at 245. 


See also Sun Oil Co. v. F.P.C., 355 F.2d 181 (Sth Cir., 1965), 
citing, Texaco, supra, in holding that a waiver petition is the 
proper route to receive an evidentiary hearing. 


Following the Supreme Court’s teaching in Storer and 
Texaco, petitioner here applied for a waiver of the Commis- 
sion’s rules to maintain its existing service and preserve the 
substantial property interest in its sixteen year business. Un- 
like Storer and Texaco, the waiver application set forth facts 
demonstrating that under the particular circumstances the 
public interest was not adversely affected and that enforce- 
ment of the rule would threaten petitioner’s business. The 
Commission ignored the waiver application and the facts 
asserted therein and summarily dismissed the petition with- 
out hearing. It acted in the same manner as if petitioner 
had challenged the rule without requesting waiver, as provided 
in the rules and as recommended in Storer. Further, the 
Commission did not merely deny the application but it passed 


upon the merits, ruled on the public interest, and ordered 
compliance with its rule within 30 days, thus threatening 
petitioner’s existing business. While purportedly proceeding 
under Storer and Texaco, the Commission has ignored its 
teaching as applied to waiver petitions. 


Respondents also rely upon American Airlines, Inc. v. 
Civil Aeronautics Board, 359 F.2d 624 (D.C. Cir., 1966). 
With respect to rule-making, the D.C. Cireuit en banc held 
that an agency could properly “promulgate rules of general 
application consistent with the Act and... deny an adjudica- 
tory hearing to applicants [for licenses] whose applications 
on their face showed violations of the rule” (359 F. 2d at 
328).!8 But in the field of communications, the Supreme 
Court has made plain that “the Congress has not, in its 
regulatory scheme, abandoned the principle of free competi- 
tion.” F.C.C. v. Sanders Bros. Radio Station, 309 U.S. 470, 
at 474. Indeed, the Court in Sanders said: 


“Plainly, it is not the prupose of the act to protect 
a licensee against competition . . . Congress in- 
tended to leave competition in the business of 
broadeasting where it found it .. . .” (309 U.S. at 
475) 


Later in Carroll Broadcasting co. v. F.C.C., 258 F.2d 440 
(D. C. Cir. 1958), it was explained that the doctrine of “free 
competition” was tempered only to the degree where it 


18 There is a vast distinction between enactment of rules de- 
signed to establish basic minimum standards for applicants for 
liceuses as approved in American Airlines, and adoption of rules in- 
tended to restrict the conduct of businesses which are neither 
licensed by the agency nor required to apply for licensing authority, 
such as in the instant case. 


could be demonstrated , on the facts and after hearing, that 
such competition would result in harm to the publie interest. 
But the court in Carroll was careful to emphasize that the 
presumption is weighed heavily in favor of free competition 
and that the task of demonstrating injury to the public 
interest is “certainly a heavy burden” (258 F.2d at 444). 
Here the purpose of the F.C.C. rule is to restrain competi- 
tion; the presumption of the rule is that the favored broad- 
caster is entitled to protection from competition; and the 
burden has, by rule, been shifted to the CATV system to 
demonstrate that it is entitled to compete freely. In short, 
the rule complained of here is “inconsistent” with the Act 
since it reverses the established basic current of communica- 
tions law that free competition:is to be presumed. 


Accordingly, the rule fails the test imposed by 
American Airlines, supra, since an agency may issue rules of 
general application only if they are “consistent with the 
Act” (359 F.2d at 628). Thus, the rule [Section 74.1103] 
itself is unlawful. 


In American Airlines, supra, the D. C. Circuit approved 
agency procedures adopting a regulation permitting only 
“all-cargo” carriers to provide blocked space service. The 
“combination” carriers (carrying cargo and passengers) 
protested that the rule affected existing certificates of 
convenience and could not issue until after a full adjudica- 
tory hearing. In rejecting the argument, the court cited 
Storer and Texaco and expanded the doctrine of these 
cases as applying to rights under existing certificates, as 
well as prospective rights in applications for certificates. 
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In American Airlines, the D. C. Circuit has gone further 
than any other!? in applying the Storer doctrine, as the three 
dissenting judges pointed out: 


“United States v. Storer Broadcasting Co., 351 U.S. 
192 (1956) upon which the majority chiefly 
relies, as well as F.P.C. v. Texaco, 377 U.S. 33 
(1964), and National Broadcasting Co. v. United 
States, 319 U.S. 190 (1943), are cases dealing 
with rulemaking applying across the board to all 
applicants for licenses of certificates. Petitioners 
there were not being deprived of any authority 
they had formerly exercised; in those cases rule- 
making was used to formulate reasonable, non- 
discriminatory criteria to be met as conditions of 
receiving certificates in the first place.” (359 F.2d 
at 635). 


But even with this broad expansion, the court did not go so 
far as respondents ask the Court to go here. There com- 
plainants did not apply for waiver , but broadly challenged 

the Commission’s power to regulate. The regulation and ruling 
contained no proscriptive order applicable to non-licensees, 


19 Compare this Circuit’s opinion in Superior Oil Company v. 
Federal Power Commission, 322 F. 2d 601 (9th Cir., 1963), cert. 
denied, 377 U.S. 922 (1964), which upheld summary denial of applica- 
tions involving prohibited contract escalation clauses, but distinguished 
existing mghts: 

“But the rules here under challenge are not adjudicatory 
in nature. They do not affect any contractual right which 
was in existence when the rule became effective. The 
problem would be different if the effect of the rules was 
to prescribe rates already in effect.” (322 F.2d at 615). 
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but issued to apply only to those over which it had direct 
regulatory authority and control. Moreover, despite its 
ruling, the court held the door open to make whatever 
showing or submit evidence to show the direct harm of the 
regulation. The court noted in passing that to date no harm 
had resulted from the regulation and that there was a pos- 
sibility of proceeding merely to delay the effect of the new 
remulation. 


Here, the Commission has issued in a waiver procedure 
a proseriptive order against a non-licensee halting a substan- 
tial part of its existing business without so much as allowing 
aminimam hearing or the presentation of evidence in sup- 
port of iis allegations The Commission’s action and order 
exceeded its statutory and regulatory authority, and under 
the suggested action in United States v. Storer Boradcasting 
Co., 351 U.S. 192 (1956) and F.P.C. v. Texaco, 377 Wass 
33 (1964), petitioner is entitled to a hearing in its waiver 
petition. 


CONCLUSION 


For the foregoing reasons, Petitioner prays that the 
Court enjoin, set aside, vacate and declare unlawful the order 
of the Federal Communications Commission as eontained 
in its memorandum opinion and orders of April 4 and July 
14, 1967; that it deelare unlawful the CATV Rules promul- 
gated by the Federal Communications Commission as 
beyond the jurisdiction of the Commission; or in the alter- 
native, that it declare that the Petitioner is entitled to a 
full evidentiary hearing on its petition for waiver; and that 
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it remand the matter to the Commission with instructions to 
conduct an evidentiary hearing consistent with the Court’s 
opinion. 


Respectfully submitted, 


/s/ JOHN P. COLE, JR. 
ROGER E. ZYLSTRA 
ALAN RAYWID 


Munsey Building 
Washington, D.C. 20004 


Attorneys for Petitioner 
TOTAL TELECABLE, INC. 


Of Counsel: 
COLE, ZYLSTRA & RAYWID 


Munsey Building 
Washington, D.C. 20004 


October 6, 1967 
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States Court of Appeals for the Ninth Circuit, and that, in 
my opinion, the foregoing brief is in full compliance with 
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/s/_ Alan Raywid 


alee 
APPENDIX—A 


Legislative History of Proposed Amendments 
to the Communications Act, Conferring 
Jurisdiction over CATV 


After lengthy hearings on September 5, 1959, during 
the 86th Congress, First Session, the Committee on Inter- 
state and Foreign Commerce submitted Senate Report 923 
accompanying and recommending passage of Senate Bill S. 
2653, entitled ‘A bill to amend the Communications Act 
of 1934 to establish jurisdiction in the Federal Communi- 
cations Commission over Community Antenna systems.” 
The bill provides as follows: 


That section 3 of the Communications Act of 1934 
(47 U.S.C. 153) is amended by inserting at the end 
thereof the following: ‘“(hh) ‘Community antenna 
television system’ means any facility performing the 
service of receiving and amplifying the signals trans- 
mitting programs broadcast by one or more television 
stations and redistributing such programs, by wire, to 
subscribing members of the public, but such term 
shall not include (1) any such facility which serves 
fewer than fifty subscribers, (2) any such facility 
which serves only the residents of one or more 
apartment dwellings under common ownership, con- 
trol, or management, and commercial establishments 
located on the premises, or (3) any such facility used 
only for the distribution, by wire, of programs for 
which a charge is imposed generally on all subscribers 
wherever located and which are not in the first 
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instance broadcast for reception without charge by all 
members of the public within the direct range of tele- 
vision broadeast stations.” 

Sec. 2. Section 3 (h) of the Communications Act of 
1934 (47 U.S.C. 153) is amended to read as follows: 


“(h) ‘Common carrier’ or ‘carrier’ means any person 
engaged as a common common carrier for hire, in inter- 
state or foreign communication by wire or radio or in 
interstate or foreign radio transmission of energy, ex- 
cept where reference is made to common carriers not 
subject to this Act; but a person engaged in radio 
broadcasting or in operating a community antenna 
television system shall not, insofar as such person is 
so engaged, be deemed a common carrier.” 

Sec. 3. Title II] of the Communications Act of 1934 
(47 U.S.C. 301 and the following) is amended by in- 
serting therein a new section 330 as follows, entitled: 

“COMMUNITY ANTENNA TELEVISION SYSTEMS 

“Sec. 330. (a) No person shall operate a community 
antenna television system except under and in accor- 
dance with this Act and with a license granted under 
the provisions of this Act: Provided, That a Com- 
munity antenna television system which is in oper- 
ation on the date of the enactment of this section 
may continue to operate until the Commission issues 
a license therefor: Provided further, That any system 
continuing to operate in accordance with the fore- 
going shall, not later than one hundred and twenty 
days after such enactment, submit an application for 
a license containing all the information required by 
the Commission to be submitted with such applica- 
tion. 
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“(b) (1) The provisions of sections 303, 304, 307, 
308, 310, 311, 312, 313, 315, and 316 relating to sta- 
tions, radio stations, broadcasting stations, licenses there- 
for, licensees thereof, and station operators shall apply 
also to community antenna television systems, licenses 
therefor, licensees thereof and operators thereof. 

““(b) (2) The provisions of section 317 relating to 
matters broadcast by any radio station, and section 326 
relating to radiocommunications shall be deemed to 
apply also to all matter distributed to its subscribers by 
a community antenna television system. 

“(b) (3) The provisions of section 319 relating to 
construction permits shall apply also to the construc- 
tion and licensing of a community antenna television 
system: Provided, That the Commission, if it finds 
that the public interest, convenience and necessity 
would be served thereby, may waive the requirement 
of a permit for such construction. 

““(c) The public interest, convenience, and necessity 
will be deemed to be served by the grant of an appli - 
cation for a license for the provision of existing program 
services by a community antenna television system which 
was in operation on the date of the enactment of this sec- 
tion subject to such conditions as the Commission may 
impose under subsection (d) hereof. 


“(d) (1) Either prior to or within thirty days after 
the grant of an application for a license or a renewal 
thereof for a community antenna television system 
which was in operation on the date of the enactment 
of this section, the licensee of a television station as- 
signed to a community in which such community an- 
tenna television system serves subscribers may petition 
the Commission to include in such license such con- 
ditions on the community antenna television system’s 
operation as will significantly facilitate the continued 


a 


operation of a television station which is providing the 
only available locally originated television broadcast 
program service. 

““(d) (2) Such petition shall deseribe, in detail, the 
proposed operating conditions, and shall set forth, with 
particularity, the material effect of the proposed con- 
ditions on such continued television station operation. 
The community antenna television system shall be 
afforded an opportunity to respond to such petition 
within thirty days after public announcement of the 
filing thereof. After the expiration of such thirty- 
day period, the Commission shall determine whether 
the petition meets the foregoing requirements, and, 
if it does, shall determine whether, with due regard to 
service rendered by the community antenna television 
system and by petitioner’s station, the public interest, 
convenience and necessity would be served by the 
adoption of the proposed or any other operating con- 
ditions. Public evidentiary hearings shall be held 
thereon if requested by either the petitioner or the 
community antenna television station within thirty 
days after public ammouncement of such determina- 
tion, or if ordered by the Commission on its own 
motion prior to its determination. 

‘“(d) (3) Any community antenna television system 
license issued under subsection (c) above shall be sub- 
ject to conditions imposed in accordance with this 
subsection but any such license so issued shal] not be 
stayed pending the Commission’s final decision on 
any petition filed hereunder. 

“(e) Findings by the Commission as to the effect 
upon the public interest, convenience, and necessity 
of the grant of an application or renewal or modifi- 
cation thereof for a community antenna television 
system which was not in operation on the date of 
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the enactment of this section or for modification of a 
license for a community antenna television system 
which was in operation on the date of enactment of 
this section shall be made with due regard for the 
desirability of facilitating the continued operation of 
a television station which is providing the only avail- 
able locally originating television broadcast program 
service. The provisions of section 309 shall apply to 
the issuance of licenses, modifications, and renewals 
thereof under this subsection. 

“(f) (1) Upon application by the licensee of a tele- 
vision broadcast station (other than a station engaged 
solely in rebroadcasting) which is assigned to a com- 
munity in which a community antenna television sys- 
tem provides television programs to local subscribers, 
the Commission may require that such community 
antenna service shall regularly redistribute programs 
broadcast by such local television broadcast station. 

“(f) (2) The Commission may, by rule or order, 
prescribe such standards and conditions as it may 
find necessary to assure that the reception of the pro- 
grams redistributed by the community antenna tele- 
vision system under subsection (1) shall be reasonably 
comparable in technical quality to the reception of 
programs of other television stations redistributed by 
the community antenna television system. 

*“(f) (3) The Commission also may, by rule or order, 
prescribe the period of time within which community 
antenna television systems shall complete preparations 
for and commence the redistribution of programs under 
subsections (1) and (2). 

“(g) The Commission shall prescribe appropriate 
rules and regulations in order to avoid the duplication 
of programs broadcast or scheduled to be broadcast 
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by a television station (other than a station engaged 
solely in rebroadeasting) which is assigned to a com- 
munity in which a community antenna television sys- 
tem serves subscribers by such communtiy antenna 
television system redistributing the signals of another 
television station. In promulgating such rules and regu- 
lations the Commission shall be guided by the standard 
set forth in subsection (e) of this section, requiring 
that due regard be given for the desirability of facili- 
tating the continued operation of a television station 
which is providing the only available locally originat- 
ing television broadcast program service.” 


The Committee report explained the purpose of the bill 
was to place CATV under the jurisdiction of the FCC. 


This bill is designed to amend the Communications 
Act of 1934 so as to place community antenna tele- 
vision systems (CATV) under the jurisdiction of the 
Federal Communications Commission and to empower 
the Commission to issue requisite certificates of public 
interest, convenience, and necessity for the construction 
and operation of community antenna television systems. 
This bill declares CATV systems not to be common 
carriers and sets forth the sections of title III of the 
Communications Act affecting regular broadcasters 
that are to apply to the community antenna television 
systems. 

(Senate Report 923, p. 3) 


The Report summarized the Commission’s treatment of 
CATV since its inception and referred to its disclaimer of 
jurisdiction in Frontier Broadcasting v. Collier, 16 Pike and 
Fischer R.R. 1005 (April 1958). 


The question of the FCC’s jurisdiction over com- 
munity antenna television systems and the type of 
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regulation that should be imposed was raised many 
years ago. The FCC’s files make it clear that this 

issue was presented to it as early as 1950 and that its 
staff recommended that it exert authority in this 
field. But, the Commission has long hesitated over the 
matter. In speeches by individual commissioners and in 
testimony before your committee, doubt as to its 
power has been expressed but no official ruling was 
made until April 21, 1958, when the FCC decided a 
long-pending proceeding instituted by a group of small- 
town broadcasters who asked that the Commission regu- 
late CATV systems as common carriers. (See Frontier 
Broadcasting Company v. Collier, 16 R.R. 1005 (April 
1958). The Commission’s final action in this matter 
made it perfectly clear that it did not intend to regu- 
late CATV systems in any way whatsoever. However, 
on May 22, 1958, the FCC instituted an inquiry into 
the impact of community antenna television systems, 
television translators, television satellite stations, and 
television reflectors upon the orderly development of 
television broadcasting (docket No. 12443) and in- 
cluded as part of that proceeding the reconsideration 
of the above-mentioned Frontier Broadcasting case. 
(Senate Report 923, p. 5) 


After several amendments to the bill were offered, S. 2653 
was debated on the Senate floor on May 17 and 18, 1960. 
Senator Pastore, chairman of the sponsoring committee, was 
the floor leader and explained that the bill was not designed 
to hurt CATV, but merely place it under regulatory control: 


This bill is not directed in any way toward injuring 
CATV as such. We seek merely to place CATV systems 
under regulation in order to protect their rights, and 
also to protect the rights of the only available broad- 
casting station, which may perish and go out of 


Ba: 


existence unless proper reforms are taken now of a 
very moderate nature. 
(106 Cong. Rec. 10417) 


Senator Pastore was questioned at length on the purposes 
of the bill and explained it was a new delegation of authority 
of jurisdiction over CATV. In a brief colloquy Senator Pastore 
stated: 


Mr. CURTIS. First, I thank the distinguished Sena- 
tor for his long efforts in a difficult area. I have given 
very limited study to S. 2653. It appears to me that 
the proposed legislation places the community antenna 
systems under the jurisdiction of the Federal Communi- 
cations Commission. To that extent there is a delega- 
tion of authority to them. Does the bill directly pro- 
hibit or outlaw any act that the community antenna 
systems are doing now? 

Mr. PASTORE. I do not think so, aside from the 
fact that now they are at liberty to take a picture from 
a broadcasting station in Phoenix and show it in Yuma, 
for example. It may be earlier than the picture would 
be shown on the local broadcasting station in Yuma, and 
if the broadcasting station at Yuma made an application 
to the FCC, it could bring that to a stop. That would 
be a deprivation of some activity. That is about as far 
as it would go. 

Mr. CURTIS. The bill grants to the Commission the 
right to look into that situation? 

Mr. PASTORE. And to make rules and regulations. 

Mr. CURTIS. To make rules and regulations. 

But in the absence of action by the Commission, is 
there anything in the bill which prohibits what the 
community antenna systems ean do? 

Mr. PASTORE. I would not say so, unless the 
Senator sees something in the bill to the contrary. 

(106 Cong. Ree. 10425) 
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In answer to questions by Senator Kerr, an opponent of 
the bill and the grant of jurisdiction to the FCC over CATV, 
Senator Pastore explained that the jurisdictional grant was 
necessary to develop an orderly system of TV: 


Mr. PASTORE. Then it is necessary to put these 
people under regulation, so that as new licenses are 
granted the Federal Communications Commission will 
have jurisdiction. The FCC then will be in a position 
to develop an orderly system of TV. However—and 
this must be borne in mind—insofar as harassment is 
concerned, or so far as a burden may be incurred, be- 
cause of the duties that are imposed upon a CATV 
organization where there is no problem, I would as- 
sume the action of the Federal Communications Com- 
mission would be nothing more than perfunctory. 


(106 Cong. Rec. 10426) 


The Kerr-Pastore debate demonstrated that the issue before 
the Senate was whether the FCC was to gain jurisdiction over 
CATV through the passage of the amendment—jurisdiction 
which it admittedly lacked: 


Mr. KERR. Did it ever occur to the Senator from 
Rhode Island that there are hundreds and thousands 
of American businesses in operation who are praying 
unto the Lord and their Government to protect them 
by keeping them free of regulation, rather then impos- 
ing it on them and then having them depend upon a 
legislative record made on the floor of the Senate 
which, if someone downtown whose identity we do not 
know, is controlled by it, will let them loose after they 
have paid a bunch of lawyers in Washington to come 
down to get them loose? 

The Senator says he cannot write a bill to protect 
these people. Apparently the Senator does not know 
his own ability. 


¢ ¢ 
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Mr. PASTORE. There was not one representative of 
a CATV who appeared before our committee who did 
not say that he wanted to be regulated. I call as my 
chief witness the Senator from Oklahoma [Mr. 
MONRONEY ], who is going to make the motion to 
recommit the bill. As a matter of fact. Senator 
MONRONEY introduced a bill himself to regulate the 
entire industry. However. that bill is only a shell. It 
does put them under regulation, but it does not regu- 
late. 

Mr. KERR. Next to not being under it, that is the 
best shape one can be in. 
(106 Cong. Rec. 10426) 


Senator Pastore urged that by conferring jurisdiction over 
CATV, the bill would actually provide protection to CATV 
systems against exorbitant charges by the broadcast station, 
should the stations prevail in pending copyright litigation. 
Senator Kerr countered that the FCC through its present juris- 
diction over the broadcasters could protect CATV without ex- 
tending its jurisdiction to CATY. 


Mr. KERR. Didthe Senator from Rhode Island say 
the Federal Communications Commission, which has 
control of the station whose signal is being picked up, 
could not control them without this act? 

Mr. PASTORE. I did not say that. 

Mr. KERR. That is what the Senator did say. 

Mr. PASTORE. | said the CATV would not have 
any right to go before the FCC. 

Mr. KERR. Who says they would not? 

Mr. PASTORE. I say so. 

Mr. KERR. Who prescribes that? 

Mr. PASTORE. Because the Senator says they should 
be put under the CATV. That is just the point. 
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Mr. KERR. Cannot a person go into court and ask 
for justice, without being set aside by the court? 

Mr. PASTORE. The FCC is not a court. It is a regu- 
latory body. We are trying to put the parties under this 
body with appropriate procedures. 

Mr. KERR. The Senator wants to make them slaves, 
without provision for protection of their lives. How 
silly can one get? 

Mr. PASTORE. I am not silly. [ am talking about 
jurisdiction. 

Mr. KERR. So am I. 

Mr. PASTORE. I am talking about jurisdiction, and 
there is nothing silly in it. 

Mr. KERR. The Federal Communications Commis- 
sion does not have to be given regulatory control over 
any citizens to enable those citizens to go before that 
Federal Communications Commission and file a petition. 

Mr. PASTORE. A petition to do what? 

Mr. KERR. To enforce any right that an American 
citizen has with reference to that Commission’s juris- 
diction. 

Mr. PASTORE. The Senator could not be more 
wrong than he is. 

(106 Cong. Rec. 10429) 


Senator Pastore, the floor manager, insisted that the bill was 
necessary to confer CATV jurisdiction upon the FCC, and 
that without it, the Commission was powerless to act. 


Regarding the effects of the bill in conferring jurisdiction, 


Senator Monroney emphasized that it would provide unprece- 
dented economic protection to broadcasters. 


The only test for the granting of a license for a tele- 
vision or a radio station, in the long history of the Fed- 
eral Communications Act, has been, Is there a frequency 
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available which will not interfere with the frequency 
assigned to someone else? A hundred television stations 
eould be established if frequencies were available for 
them. If there is a radio station in Yuma, six stations 
could be put in if frequencies could be found for them. 
But we have never contemplated granting economic pro- 
tection to licensees until this bill was introduced. We 
are breaking entirely new ground, which will extend in 
the future to such a point that other people will want 
to install television in an area, and it will be necessary 
to provide economic protection for the local single sta- 
tion. I do not think such a policy has ever been es- 
tablished. 

(106 Cong. Rec. 10535) 


Senator Monroney compared the immunity from FCC regula- 
tion of reception and cable distribution by CATV to that en- 
joyed by the television networks: 


Mr. LONG of Louisiana. Does the bill violate the 
principle that the airways are free and are available to 
everyone? 

Mr. MONRONEY. I do not think it does. But it 
violates the principle of not having Federal regulation 
of cable transmission. 

Let me state the best illustration: All of us know 
that the mightiest force in television, which controls 
90 percent of all television programs received by view- 
ers in the United States, are the networks. They are 
not subject to regulation, and very few Members of 
Congress would want them to be regulated. Why? 
Because the concept of the Federal Communications 
Aet is that the networks themselves are not putting 
anything on the air. They use cables to carry the 
signals to the local stations. So they are not regulated. 
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So we do not regulate—and I do not think we should 
—the mighty giant of television which supplies the tele- 
vision diet of 50 million television sets by carrying the 
television program signals by cable to the viewers. 


But if the quite similar CATV systems are to be re- 
gulated by means of this bill, we shall be establishing a 
precedent; and in that event I do not see how we can 
properly regulate the smallest midget in the industry, 
but fail to give some consideration to regulating the 
mighty networks which are carrying signals by means 
of a similar system, and also without using the airways. 


(106 Cong. Rec. 10536) 


Senators opposing the amendment recognized that the bill was 
designed to provide economic protection for television. 


Mr. McCLELLAN. The meaning of the word “‘facili- 
tate,” as I understand it, is to make easy or less dif- 
ficult; to free from difficulty or impediment. In other 
words, it is to facilitate the execution of a task; to les- 
sen the labor of; to assist; aid. 

In other words, the station owner could petition the 
Federal Communications Commission to impose con- 
ditions that will facilitate, that will aid, that will remove 
any difficulty, that will remove encumbrance or hind- 
rence to the continued operation of that station. 

Mr. MONRONEY. Which would mean limiting com- 
petition, which this bill is designed to do, from newly 
constructed CATV’s. 


* * * 
Mr. McCLELLAN. In other words, the rules the 
Commission promulgates must be promulgated to 


achieve that purpose. That is the proposed law we are 
considering. I am not saying it is not a good thing, 
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but I think we ought to know what it does. This pro- 
vision sets up a TV station in a position of preferred 
consideration, and in a position of preferred considera- 
tion in competition with another station. 


(106 Cong. Ree. 10537) 


Senator Long registered concern over the economic ad- 
vantage to broadcasters conferred by the bill. 


Mr. LONG of Louisiana. | am referring to page 4 
of the bill, at line 21, where it provides: 

A television station * * * may petition the Com- 
mission to include in such license such conditions on 
the community antenna television system’s operation 
as will significantly facilitate the continued operation 
of a television station which is providing the only 
available locally originated television broadcast program 
service. 


The thought that occurs to me is that it would seem 
to go far enough to say that the community antenna 
system should not impose any undue injury of hardship 
on the television station. However, to say that it could be 
required to operate in a manner to facilitate the con- 
tinued operation of the competitor and system in his 


business, is too much to ask. 
ae % a 


Mr. LONG of Louisiana. As the law stands today 
there is nothing in the law by which the FCC can pre- 
vent one television station from driving another one 
out of business. I have seen that happen in my state, 
where a VHF station came into the community which 
had a UHF station, by providing a better signal and 
better programs. 


(106 Cong. Ree. 10541) 
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Senator Hickenlooper questioned whether the proposed 
amendment conferring jurisdiction upon FCC was constitu- 


tional. 


Mr. HICKENLOOPER. Mr. President, I merely wish 
to ask some questions of the Senator from Oklahoma 
or of another Member of the Senate. 

It seems to me that a rather conplicated legal situa- 
tion could arise in this instance. As I understand, a 
CATV station merely takes something out of the air, 
and does not put anything into the air. 

Mr. MONRONEY. That is correct. 

Mr. HICKENLOOPER. After it takes something out 
of the air—just like using the air we breathe—it then 
wires it, by means of a physical operation, into a house, 
where it is hooked up to a television set. 

Mr. MONRONEY. That is correct. 

Mr. HICKENLOOPER. What justification is there 
for having the Federal Government move into that regu- 
latory field? Can it be called interstate commerce? 

If so, can the Federal Government then regulate my 
radio set in my house because | take the signal out of 
the air by means of an aerial erected on top of my 
house? 

Mr. MONRONEY. This presents a problem, because 
many think this is exclusively in the field of interstate 
commerce. Of course, the ether waves are interstate. 
But when the signal is taken out of the air and is 
transmitted to the Senator’s house by cable, that is 
purely intrastate. 

(106 Cong. Rec. 10543) 


The issue to recommit the bill was plainly and openly acknow- 
ledged as an attempt to defeat it. 
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Mr. KERR. Mr. President, I rise in support of the 
motion to recommit the bill. I do it for the simple 
reason that I think it is an absolute necessity to pro- 
tect the well-being and the opportunity for existence 
of over 760 small businesses. 

(106 Cong. Rec. 10544) 


The bill was recommitted by a vote of 39 to 38, 106 
Cong. Ree. 10547. A vote to reconsider failed 38 to 36. 
As a post mortem to the defeat of S. 2653, Senator Moss, a 
proponent of the bill, asked for further study by Congress as 
to whether, in view of the bill’s failure to pass, appropriate 
legislation should be enacted to grant the FCC some jurisdic- 
tion over CATV in order to protect local television. 


(106 Cong. Rec. 11462) 


Throughout the lengthy debate, both proponents and oppo- 
nents assumed that the legislation was necessary in order to confer 
jurisdiction upon the FCC over CATV. The legislation failed to pass. 


II 

On February 22, 1961 in the 87th Congress, Ist Session, 
S. 1044. was introduced, entitled ‘‘a bill to amend the Com- 
munications Act of 1934 to authorized the Federal Communi- 
cations Commission to issue rules and regulations with respect 
to community antenna television systems.” Placed in the re- 
cord was an explanatory statement prepared by the Commis- 
sion, which states in part: 


In examining into this matter the Congress considered 
numerous legislative proposals and held hearings thereon. 
Two of these proposals, S. 2653 and II. R. 11041, 
would have established a broad-scale and mandatory 
licensing scheme for the some 500-700 community 
antenna television systems which are already in exis- 
tence, as well as those proposed to be established in 
the future. While the Commission was in aceord with 
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the gencral objective of these bills, it expressed the view 
that they were unnecessarily comprehensive in scope; 
would reach into situations which did not affect local 
television stations; and would unnecessarily add to the 
already large licensing functions of the Commission. 

In contrast to the unduly widespread scope of these 
bills, the instant proposal is designed to vest in the 
Commission authority to aet in those situations where 
local television stations are operating under inequitable 
disadvantages in competition with community antenna 
television systems. The Commission would thereby be 
enabled to address itself to the problem situations in 
the CATV-local station areas under a general power to 
make appropriate adjustments through the issuances 
of appropriate rules, regulations, and orders. The Com- 
mission would not, however, be encumbered by the ad- 
ministration of a mandatory licensing scheme for com- 
munity antenna television systems, including the large 
number of such systems which are providing the only 


television service to sparsely settled areas. 
(107 Cong. Rec. 2524) 


% * & % * 

Another instance of the way in which the Commis- 
sion’s jurisdiction might be exercised in appropriate 
situations lies in the field of duplication by CATV sys- 
tems of programs being carried by the local station. 
The Commission would be empowered under the pro- 
posed legislation to order such adjustments as would, 
on an appropriate basis, permit the CATV system to 
continue to provide multiple television services, and at 
the same time afford to the local station some pro- 
tection in its program offerings. 

Since this legislative proposal looks to a limited jur- 
isdiction over CATV’s under the Communications Act 
of 1934, as amended, the enforcement and review 
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provisions in section 312 (b) and titles 4 and 5 of the 
act would be available in connection with rules, regula- 
tions, and orders issued by the Commission with res- 


pect to CATV operations. (107 Cong. Rec. 2524) 


Implicit in this memorandum is the understanding that such 
legislation was necessary in order to authorize the Commission 
to promulgate rules and regulations over CATV. 


Ill 


In the 89th Congress, S. 3017 was introduced on March 
4, 1966, 112 Cong. Rec. 4689. | It was entitled ‘‘a bill to 
amend the Communications Act of 1934 to authorize the Fed- 
eral Communications Commission to issue rules and regulations 
with respect to community antenna systems, and for other 
purposes.” The bill provided no regulatory scheme or rules 
as did S. 2653, but merely conferred jurisdiction over CATV 
upon the FCC. It also barred program origination by CATV, 
and relegated it to the role of receiving and distributing broad- 
east signals. This bill was submitted subsequent to the FCC’s 
assumption of jurisdiction and was designed, in the words its 
chairman, a confirmation of jurisdiction. 


The Commission had determined that it has jurisdic- 
tion over all CATV systems, and it has asserted that 
jurisdiction to the extent necessary to carry out the 
announced regulatory program. However, given the 
importance of CATV, we believe it highly desirable 
that Congress amend the Communications Act to con- 
firm that jurisdiction and to establish such basic na- 


tional policy as it deems appropriate. 
% & % 


Citations to pages from the 89th Congress are to the daily edition, 
since the permanent edition is not yet available. 
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Of prime importance is the proposed new section 
331(a)(1) of the act, which would expressly confer 
upon the Commission, in broad and comprehensive 
terms, authority to regulate community antenna 
systems in the public interest. This authority is to 
be exercised only to the extent necessary to carry 
out the purposes of the Communications Act, par- 
ticularly the establishment and maintenance of 
broadcast services and the provision of multiple re- 
ception services. There is thus a congressional re- 
cognition of the public service rendered by the 
broadcast and CATV industries and a directive to 
promote the orderly growth of both industries. 
(112 Cong. Rec. 4690 ) 


Also, submitted along with the explanatory statement 
is the dissenting statement of Commissioner Loevinger who 
adhered to the previous FCC rulings that it had no juris- 
diction. 


SEPARATE STATEMENT OF COMMISSIONER 
LEE LOEVINGER REGARDING PROPOSED 
CATV LEGISLATION 


I believe it is necessary for Congress to legislate 
on the subject of community antenna television and 
that the draft of proposed legislation submitted 
herewith by the FCC is the best compromise that 
can now be agreed upon. It is my opinion that 
under present statutes the Commission does not 
have the jurisdiction which it claims over CATV’s. 
See my separate opinion at 4 R R 2d 1679, 1712. 
If the Commission is to act in this field, legislative 
authorization is, therefore, necessary. 


* * * 


ea. 


It would be desirable for Congress to establish 
more specific standards for administrative action 
than are contained in the proposed bill. But it is 
appropriate for Congress to delegate broad author- 
ity for the Commission to act under whatever stand- 
ards Congress inay see fit to establish. 


Accordingly I join in recommending that Con- 
gress consider the proposed bill submitted herewith 
and enact legislation in such form as may best ex- 
press the congressional view of the proper way to 
deal with the problems involving FCC jurisdiction 
to regulate CATV systems, the operation of CATV 
systems, the relations of CATV systems to conven- 
tional broadcasting stations, and the relation between 
Federal and State jurisdiction in this field. 

(112 Cong. Rec. 4691) 


The bill S. 3017, contains the following language: 


“That section 3 of the Communications Act of 1934 
(47 U.S.C. 153) is amended by adding at the end 


thereof a new subsection to read as follows: 


(ge) ‘Community antenna system’ means any facil- 
ity which, in whole or in part, receives directly or 
indirectly over the air and amplifies or otherwise 
modifies the signals transmitting programs broadcast 
by one or more broadcast stations and distributes 
such signals by wire or cable to subscribing mem- 
bers of the public who pay for such service.” 


SEC. 2. The Communications Act of 193-4 is fur- 
ther amended by adding a new section to read as 
follows, entitled: 
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“COMMUNITY ANTENNA SYSTEMS” 


SEC. 331. (a) The Commission shall, as the pub- 
lic interest, convenience or necessity requires, have 
authority: 


(1) to issue orders, make rules and regulations 
and prescribe such conditions or restrictions with 
respect to the construction, technical characteristics, 
and operation of community antenna systems, to 
the extent necessary to carry out the purposes of 
this Act, with due regard to both the establishment 
and maintenance of broadcast service and the pro- 
vision of multiple reception services; 


(2) to make general rules exempting from regu- 
lation, in whole or in part, community antenna sys- 
tems where it is determined that such regulation is 
unnecessary because of the size or nature of the 
systems so exempted. 


‘(b) No community antenna system shall transmit 
over its system any program or other material other 
than that which it has received directly or indirectly 
over the air from a broadcast station, except that 
the Commission may, upon an express finding that 
it would serve the public interest, authorize by gen- 
eral rule limited exceptions to permit such trans- 
missions without any additional charge to subscrib- 
ers. 


“(c) Nothing in this Act or any regulation promul- 
gated hereunder shall preclude or supersede legisla- 
tion relating to, or regulation of, community anten- 
na systems by or under the authority of any State 
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or Territory, the District of Columbia. the Common- 
wealth of Puerto Rico or any possession of the United 
States execpt to the extent of direct conthet with 

the provisions of this Act or regulations promulgated 


hereunder.” 


IV 


Again in the 89th Congress 2d Session a bill was intro- 
duced conferring jurisdiction over CATV. On June 17, 1966 
the House Committee on Interstate and Foreign Commeree 
issued Report No. 1635, aceompanying H.R. 13286, entitled 
‘a bill to amend the Communications Act of 1934 to author- 
ize the Federal Communications Commission to issue rules 
and regulations with respeet to community antenna systems, 
and for other purposes.” The bill, as amended, provides: 


That (a) seetion 3 of the Communieations Act of 
1934 (47 U.S.C. 153) is amended by adding at the 


end thereof the following new subseetion: 


‘‘(ge)'Community antenna system’ means any faeil- 
ity which, in whole or in part, receives directly or in- 
directly over the air and amplifies or otherwise mod- 
ifies the signals transmitting programs broadeast by 
one or more broadcast stations and distributes sueh 
signals by wire or cable to subseribing members of 
the public who pay for such service.” 


(b) Subseetion (h) of sueh seetion 3 is amended to 
read as follows: 


‘“(h) ‘Common earrier’ or ‘carrier’ means any per- 
son engaged as a common carrier for hire, in inter- 
state or foreign communications by wire or radio or in 
interstate or foreign transmission of energy, except where 
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reference is made to common carriers not subject to 
this Act; but a person engaged in radio broadcasting 
or in operating a community antenna system shall 
not, insofar as the person is so engaged, be deemed 
a common carrier.” 


SEC. 2 Part I of title III of the Communications Act 
of 1934 is amended by adding at the end thereof 
the following new section: 


“COMMUNITY ANTENNA SYSTEMS” 


“SEC. 331. (a) The Commission shall, as the pub- 
lic interest, convenience or necessity requires, have 
authority — 


(1) to issue orders, make rules and regulations, 
and prescribe such conditions or restrictions with 
respect to the construction, technical characteristics, 
and operation of community antenna systems, to the 
extent necessary to carry out the purposes of this 
Act, with due regard to both the establishment and 
maintenance of broadcast services and the provisions 
of multiple reception services; and 


“(2) to make general rules exempting from regu- 
lation, in whole or in part, community antenna sys- 
tems where it is determined that such regulation is 
unnecessary because of the size or nature of the sys- 
tems so exempted. 


The Commission shall, in determining the application 
of any rule or regulation concerning the carriage of 
local broadcast stations by community antenna sys- 
tems, give due regard to the avoidance of substantial 
disruption of the services to subscribers of commu- 
nity antenna systems which were in opcration on 
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Mareh 1, 1966, resulting from the limited channel 


capacity of any such systems. 


“(b) No community antenna system shall transmit 
over its system any program or other material other 
than that which it has received directly or indirect- 
ly over the air from a broadcast station, except that 
the Commission may, upon an express finding that it 
would serve the public interest, authorize by general 
rule limited exceptions to permit such transmissions 
without any additional eharge to subscribers. 


‘(c) The Commission shall preseribe such rules and 
regulations and issue such orders as may be neces- 
sary to require the deletion by community antenna 
systems of signals earrying any professional football, 
baseball, basketball, or hockey contest if, after ap- 
plication by the appropriate league, the Commission 
finds that the failure to delete such signals would be 
contrary to the purposes for which the antitrust laws 
are made inapplicable to certain agreements under 


Public Law 87-331. 


“(d) Nothing in this Act or any regulation promul- 
vated under it shall preclude or supersede legislation 
relating to. or regulation of, community antenna sys- 
tems by or under the authority of any State, the 
Distriet of Columbia, the Commonwealth of Puerto 
Rico, or any possession of the United States except 
to the extent of direct conflict with the provisions 
of this Act or regulations promulgated under it.” 
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In the purposes of the legislation the Committee was 
cautious not to challenge the FCC’s already assumed juris- 
diction. 


The principal purposes of the legislation are to — 
(1) delineate the scope of the authority of the 
Federal Communications Commission to regulate 


CATV systems. (H. R. Rep. No. 1635, p. 2.) 


The Committee pointed out that although the Federal 
Communications Commission had asserted its jurisdiction 
over CATV, the Committee would not state a position, ex- 
cept to say that the Congress should confer this jurisdiction. 


In reporting the instant legislation, the committee 
does not either agree or disagree with the above 
conclusions. Test cases are pending at present in 
the courts. Therefore, the question of whether or 
not and to what extent the Commission has author- 
ity under present law to regulate CATV systems is 
for the courts to decide in such cases. 


It is the considered judgment of the committee, 
however, that in order properly to regulate broad- 
casting and communications in the United States 
the Commission should have the broad powers which 
the instant legislation would confer upon the Com- 
mission to regulate CATV systems. (H. R. Rep. No. 
1635, p. 9) 

The Commission, in its explanatory note attached to 
the Committee report, candidly admitted it wished the Con- 
gress to confirm jurisdiction which it had assumed. 


The Commission has determined that it has juris- 
diction over all CATV systems, and it has asserted 
that jurisdiction to the extent necessary to carry out 
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the announced regulatory program. However, given the 
importance of CATV, we believe it highly desirable that 
Congress amend the Communications Act to confirm that 
jurisdiction and to establish such basic national policy as 
it deems appropriate. (H.R. Rep. No. 1635, p. 16) 


Commissioner Loevinger issued a separate statement 
explaining that although he favored the proposed legisla- 
tion, he believed it necessary to confer jurisdiction upon 
the FCC. 

I believe it is necessary for Congress to legislate 
on the subject of Community Antenna Television 
and that the draft of proposed legislation submitted 
herewith by the FCC is the best compromise that 
can now be agreed upon. It is my opinion that un- 
der the present statutes the Commission does not 
have the jurisdiction which it claims over CATV’s. 
See my separate opinion at 4 RR 2d 1679, 1712. 
If the Commission is to act in this field legislative 
authorization is, therefore, necessary. (H.R. Rep. 


No. 1635, p. 20) 


The Department of Justice, in response to a request 
for its views, was careful not to state an opinion as to 
whether the FCC had jurisdiction over CATV. 


The principal purpose of the bill is to clarify 
and confirm the Commission’s jurisdiction over 
community antenna systems in order that the 
Commission shall have clear authority to integrate 
community antenna service into the national broad- 
cast structure in such a way as to promote maxi- 
mum service to everyone, including both those 
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persons who are dependent upon off-the-air service 
and those who may receive cable service. 


(H.R. Rep. No. 1635, p. 21) 


The minority report of the Committee did not hesitate 
to state its position that the Commission lacked jurisdiction 
over CATV and that the Commission had unlawfully usurped 
this jurisdiction. 


H.R. 13286 is a bill that was prepared by the 
Federal Communications Commission and forwarded 
to the Congress with the request that it be passed. 

It is not an administration bill. It is an attempt by a Fed- 
eral agency to force Congress to give its jurisdiction 
which it heretofore claimed it did not have. The 
passage of this bill at this time would serve to under- 
write an unauthorized assumption of jurisdiction by 
the Federal Communications Commission; it would 
thwart the judicial processes which are presently 
considering the issues involved; it would create an 
entirely new concept of regulation at Federal level; 

it would violate the constitutional guarantees of the 
first amendment; it would permit a Federal adminis- 
trative agency (supposedly an arm of the Congress, 
created by the Congress) to write substantive law by 
the exercise of rulemaking powers; it would author- 
ize a Federal agency, not answerable to the electorate, 
to repeal the laws of the several States by rulemaking 
powers; it would authorize monopolistic practices in 
the broadcasting of professional sports events and 
deny millions of people the opportunity of witnessing 
these events by television; it would create the power 
of censorship in the Federal Communications Com- 
mission insofar as CATV systems are concerned; it 
would give the Federal Communications Commission 
the authority in certain areas to determine what a 
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person could or could not receive over his television 
or radio set—to name a few of the flaws. 

Television and radio were not intended to be 
regulated in the same manner as public utilitics. They 
were subjected to regulation only because of the 
limited frequencies available in the spectrum. Regula- 
tion was for the sole purpose of properly policing 
the spectrum and secing that it was not abused. 
Hence, licenses for broadcasting radio signals were 
required, because the spectrum was public domain 
and subject to the police powers of the sovereign. 

The history of the Communications Act of 1927 
and the amendments thereto of 1934 reflects clearly 
that the purpose of regulation was to make it pos- 
sible for the full spectrum to be used in an orderly 
manner so that broadcast signals would not conflict 
with each other and thereby create a pandemonium 
of static which would be of no use to anyone. 

The operation of the businesses operating under 
licenses issued by the Government was to be on the 
free enterprise base. In other words, it was spelled 
out in the history that the Government would not 
have jurisdiction of the economics of the several 
broadcasters. Whether or not they were able to 

stay in business or to be successful in their operations 
was to be determined solely by the traditional free 
enterprise system upon which this country was built. 
Many attempts have been made by the Federal Com- 
munications Commission to gain economic control 
over the broadcasters. The most recent attempt was 
in 1963 when the Commission issued orders limiting 
the length and frequency of broadcast commercials. 
The House of Representatives struck down this 
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attempt by the passage of a bill denying them the 
power to enter the field of economic control. 

H.R. 13286 as proposed by the Federal Communi- 
cations Commission is an attempt to gain economic 
control over CATV systems and thence to move for- 
ward to gain economic control over broadcasters and 
thereby measurably expand the regulatory powers 
of the Communications Commission on a Federal 
basis. 

A CATV system is a wired communications sys- 
tem and does not use the spectrum or public domain 
for broadcasting pruposes. Hence, the Commission 
has heretofore held on several occasions that it did 
not have jurisdiction of CATV systems as such. 

There are three methods by which programs can 
be received by a CATV system to be transmitted over 
its wires: 

1. The pure off-the-air system. This is the 
case where a high antenna is employed to catch 
any broadcast signals that happen to come its 
way. 

2. The microwave-fed system. This is the 
system where the original broadcast is rebroad- 
cast through the spectrum, one or several times, 
until it reaches its desired destination. (The 
FCC has jurisdiction over the microwave faeility 
beeause it is a rebroadcast into the spectrum, 
but not over the reception facility.) 

3. The coaxial cable. This is a system where 
a coaxial cable is employed from the broad- 
casting station to the CATV system. If the co- 
axial cable does not cross a State line, the 
Federal Communications Commission does not 
have jurisdiction. If the coaxial cable does 
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cross a State line, the jurisdiction of the FCC 
attaches under its jurisdiction over an interstate 
common carrier by wire. However, in this case 
the jurisdiction of the Commission does not ex- 
tend to a determination of what can or cannot 
be carried over the wire. 

The present bill is designed to give the Federal 
Communications Commission absolute control over 
reception by all three methods. The main objective 
of the Federal Communications Commission is to 
gain control ofer the off-the-air (subpar. 1 above) 
and the coaxial cable (subpar. 3 above), for by this 
method the Commission can gain direct control over 
reception of television signals insofar as all CATV 
systems are concerned. It has had an indirect, limited 
power over CATV systems using microwave. The 
operator of a microwave facility must get a license 
from the Federal Communications Commission be- 
cause he is transmitting radio signals. The Com- 
mission has taken the position that it can issue a 
license with restrictions and conditions as to what 
the microwave operator can transmit, even though 
section 326 of the Communications Act prohibits 
censorship. 

If the Congress passes H.R. 13286 it will open the 
door wide for the Federal Communications Com- 
mission to gain jurisdiction over the reception of 
television and radio signals—jurisdiction positively 
denied the Federal Communications Commission 
under the Communications Act as amended in 1934. 
It will enable the Commission to determine what 
can be received by the viewers of this Nation from 
satellite transmittals, as well as local broadcasting 
stations and network broadcasts. Freedom requires 
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that full freedom of communications and information 
be preserved and protected. The passage of H.R. 
13286 would do irreparable damage to this freedom. 
The people in the fringe areas of radio and television 
reception would be at the mercy of the Federal 
Communications Commission and its rulemaking 
powers. 

* * *% 

It is to be noted that the Federal Communications 
Commission, although previously denying jurisdiction 
in the field of CATV, in the early months of 1966 
completely reversed their position and assumed 
jurisdiction over all CATV operations. Lawsuits were 
filed and are now pending. The Federal Communica- 
tions Commission, no doubt fearing that it had 
flagrantly overstepped its jurisdiction, came to the 
Congress to put its stamp of approval on such action. 
It is asking the Congress at the present time to give 
it unbridled authority to control every aspect of the 
CATV business, a power it has never had over the 
broadcasting business, but which it wants badly—an 
entirely new concept in governmental regulation. 

The Congress of the United States should not 
abdicate its legislative powers and delegate to a com- 
mission the power to write substantive law by rules 
and regulations promulgated by an appointed body. 

If the Federal Government is to enter a new field 
of regulation, the manner and extent to which this 
will be undertaken should be definitely and explicitly 
spelled out by the duly elected representatives of 
the people of this country in the Congress of the 
United States and not by a board, a bureau, or a 
commission wholly and completely insulated from - 


the electorate. (H.R. Rep. No. 1635, pp. 23-29) 
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The minority views, in respect to the powers of the 
Commission and its lack of jurisdiction over CATV, were 
not disputed by the majority, which mcrely urged passage 
of the legislation. A second minority report also strenuously 
objected to the jurisdictional grab by the FCC. 


Community antenna television systems have been 
around since 1950, and until 1965 the Federal 
Communications Commission very clearly indicated 
that it did not pretend to have jurisdiction over the 
transmission of broadcast signals by cable. In fact 
it specifically denicd having such jurisdiction. Sud- 
denly, however, the Commission did a complete 
turnabout and argued that it had always possessed 
authority to regulate cable television as an extension 
of broadcasting and its recognized interstate charac- 
ter. By a 5 to 2 decision the Commission determined 
that the Communications Act of 1934 meant some- 
thing else and something morc than it clearly is. 
When we consider the fact that the makeup of this 
Federal agency changes rapidly, such action can 
lead to dangerous consequences. 

Apparently uncertain of its ground, the Commis- 
sion prepared and suggested a most peculiar piece 
of legislation which is H.R. 13286. Even a casual 
reading of this bill will indicate that it makes no 
attempt to determine a broad policy under which 
the CATV industry should develop in conjunction 
with the broadcasting industry. Instead it merely 
grants broad authority, throwing the whole problem 
to the Federal Communications Commission and 
hoping for the best. 

Most of the 30 amendments which were offered 
by members of the committee during the delibera- 
tions on this bill were intended to show the will of 
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Congress and to provide reasonably clear guidelines. 
They were offered in an attempt to make this bill 

at least reasonably consistent with past principles for 
the regulation of industry. They were defeated. 

The result of passing H.R. 13286 would be to 
create havoc within an industry of great importance 
to the public because the policies adopted by the 
Commission for its regulation today could well be 
reversed or radically changed a month or a year 
hence. There are no general principles to which the 
industry can point or by which the Congress may 
oversee the activities of its creature, the Federal 
Communications Commission. 

In the case of broadcasting facilities the Federal 
Communications Commission must allocate a fre- 
quency and issue a license therefor. In the case of 
community antenna systems there is no provision 
for licensing, but the bill does grant authority 
to issue permits for construction. This of course 
means that construction authority can be denied to 
any applicant. Under the terms of this bill construc- 
tion permits would be within the complete discretion 
of the Commission. In our opinion this grants to 
the Federal Communications Commission a complete- 
ly unacceptable and probably unconstitutional 
power over this industry. 
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There are presently pending lawsuits which will 
determine whether or not the Federal Communica- 
tions Commission was right when it first denied 
having jurisdiction over CATV or whether it was 
right later when it reversed itself. Also pending are 
lawsuits to determine the applicability of the copy- 
right laws to material carried by CATV systems. 
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The determination of these matters requires no 
legislation and little purpose is served in passing 
such legislation at this time. particularly since it 
does not’ purport to lay down realistic policies 
and guidelines within which regulation of the 
CATV industry can logically proceed. (ILR. No. 
1635. pp. 26-27) 


The bill failed to reach the floor for vote. 
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Statutes and Administrative Rules 
Administrative Procedure Act, 5 U.S.C. 
Sections: 


stion 551 - Definitions . 


(4) “rule” means the whole or a part of an agency statement 
f general or particular applicability and future effect designed 
© implement, intcrpret, or prescribe law or policy or describing 
he organization, procedure, or practice requirements of an 
gency and includes the approval or prescription for the future 
f rates, wages, corporate or financial structures or reorganiza- 
ions thereof, prices, facilities, appliances, services or allow- 
neces therefor or of valuations, costs, or accounting, or maeetises 
bearing on any of the foregoing; 

(5) “rule making’’ means agency BEOSESS for formulating, 
mending, or repealing a rule; 

(6) “‘order” means the whole or a part. of a final disposition, 
Whether affirmative, negative, injunctive, or declaratory in 
orm, of an agency in a matter other than rule. making but in- 
cluding licensing; ; : 

) (7) “adjudication” means agency precede for the formulation 
of an order; 


(8) “license” includes the whole or a part of an agency per- 
mit, certificate, approval, registration, charter, membership, 
statutory exemption or other form of permission; 

(9) “licensing” includes agency process respecting the grant, 
renewal, denial, revocation, suspension, annulment, withdrawal, 
limitation, amendment, modification, or conditioning of a li- 
cense; 

(10) “sanction” includes the whole or a part of an agency— 

(A) prohibition, requirement, limitation, or other condi- 
tion affecting the freedom of a person; 

(B) withholding of relief; 

(C) imposition of penalty or fine; 

(D) destruction, taking, seizure, or withholding of prop- 
erty; 

(E) assessment of damages, reimbursement, restitution, 
compensation, costs, charges, or fees; 
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(F) requirement, revocation, or suspension of a license; 


or 
(G) taking other compulsory or restrictive action; 


(11) “relief” includes the whole or a part of an agency— 
(A) grant of money, assistance, license, authority, exemp- 
tion, exception, privilege, or remedy; 
(B) recognition of a claim, right, immunity, privilege, 
exemption, or exception; or 
(C) taking of other action on the application or petition 
of, and beneficial] to, a person; 


Section 554 - Adjudications 


(a) This section applies, according to the provisions thereof, in| 
every case of adjudication required by statute to be determined on the! 
record after opportunity for an agency hearing, except to the extent 
that there is involved— 

(1) a matter subject to a subsequent trial of the law and thei 
facts de novo in a court; 
; (2) the selection or tenure of en employee, except a hearing | 
examiner appointed under section 8105 of this title; 

(8) proceedings in which decisions rest solely on inspections, | 
tests, or elections; | 

(4) the conduct of military or foreign affairs functions; 

(6) cases in which an agency is acting as an agent for a 
court; or 

(6) the certification of worker representatives. 

(b) Persons entitled to notice of an agency hearing shall be timely 
informed of— 

(1) the time, place, and nature of the hearing; 

(2) the legal authority and jurisdiction under which the hear-! 
ing is to be held; and 

(3) the matters of fact and law asserted. 
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When private persons are the moving parties, other parties to the 
proceeding shall give prompt notice of issues controverted in fact or 
law; and in other instances agencies may by rule require responsive 
\pleading. In fixing the time and place for hearings, due regard shall 
be had for the convenience and necessity of the parties or their repre- 
\sentatives. ; 
(c) The agency shall give all interested parties opportunity for— 
(1) the submission and consideration of facts, arguments, 
offers of settlement, or proposals of adjustment when time, the 
nature of the proceeding, and the public interest permit; and 
(2) to the extent that the parties are unable so to determine a 
controversy by consent, hearing and decision on notice and in 
accordance with sections 556 and 557 of this title. 
(d) The employee who presides at the reception of evidence pursu- 
ant to section 556 of this title shall make the recommended decision 
r initial decision required by section 557 of this title, unless he 
becomes unavailable to the agency. Except to the extent required 
for the disposition of ex parte matters as authorized by law, such an 
employee may not— 
(1) consult a person or party on a fact in issue, unless on 
notice and opportunity for all parties to participate; or 
(2) be responsible to or subject to the supervision or direction 
of an employee or agent engaged in the performance of investi- 
gative or prosecuting functions for an agency. 
An employee or egent engaged in the performance of investigative 
or prosecuting functions for an agency in a case may not, in that ora 
factually related case, participate or advise in the decision, recom- 
mended decision, or agency review pursuant to section 557 of this 
title, except 2s witness or counsel in public proceedings. This sub- 
Recion coes not apply— 
: (A) in determining applications for initial licenses; 
| (B) to proceedings involving the validity or application of 
rates, facilities, or practices of public utilities or carriers; or 
(C) to the egency or a member or members of the body com- 
prising the agency. 
(e) The agency, with like effect as in the case of other orders, and 
in its-sound discretion, may issue a declaratory order to terminate a 
controversy or remove uncertainty. 
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Section 556 - Hearings; presiding employees; 
powers and duties; burden of proof; evidence: 
record as basis of decision 
(a) This section ‘applies, ACédFramg to the provisions thereof, to 
hearings required by section 553 or 554 of this title to be conducted 
in accordance with this section. 
(b) There shall preside at the taking of evidence— 
(1) the agency; 
(2) one or more members of the body which comprises the 
agency; or 
' (3) one or more hearing examiners appointed under section 
3105 of this title. 


This subchapter does not supersede the conduct of specified classes of 
proceedings, in whole or in part, by or before boards or other em- 
ployees specially provided for by or designated under statute. The 
functions of presiding employees and of employees participating in 
decisions in accordance with section 557 of this title shall be con- 
ducted in an impartial manner. <A presiding or participating em- 
ployee may at any time disqualify himself. On the filing in good 
faith of a timely and sufficient affidavit of personal bias or other 
disqualification of a presiding or participating employee, the agency 
shall determine the matter as a part of the record and decision in the 
case. 


(c) Subject to published rules of the agency and within its powers, 
employees presiding at hearings may— 


(1) administer oaths and affirmations; 
(2) issue subpenas authorized by law; 
(3) rule on offers of proof and receive relevant evidence; 


(4) take depositions or have depositions taken when the ends 
of justice would be served; 


(5) regulate the course of the hearing; 


(6) ‘hold conferences for the settlement or simplication of the 
issues by consent of the parties; 


(7) dispose of procedural requests or similar matters; 

(8) make or recommend decisions in accordance with section 
657 of this title; and 

(9) take other ection authorized by agency rule consistent with 
this subchapter. 
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Section 556 (Cont.) 


(d) Except as otherwise provided by statute, the proponent of a 
rule or order has the burden of proof. Any oral or documentary evi- 
dence may be received, but the agency as a matter of policy shall 
provide for the exclusion of irrelevant, immaterial, or unduly repeti- 
tious evidence. A sanction may not be imposed or rule or order 
issued except on consideration of the whole record or those parts 
thereof cited by a party and supported by and in accordance with the 
reliable, probative, and substantial evidence. A party is entitled 
to present his case or defense by oral or documentary evidence, to 
submit rebuttal evidence, and to conduct such cross-examination as 
may be required for a full and true disclosure of the facts. In rule 
making or determining claims for money or benefits or applications 
for initial licenses an agency may, when a party will not be prejudiced 
thereby, adopt procedures for the submission of all or part of the 
evidence in written form. 


(e) The transcript of testimony and exhibits, together with all 
papers and requests filed in the proceeding, constitutes the exclusive 
record for decision in accordance with section 557 of this title and, on 
payment of lawfully prescribed costs, shall be made available to the 
parties. When an agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, a party is 
entitled, on timely request, to an opportunity to show the contrary. 


Section 557 - Initial decisions; conclusiveness; 
jreview by agency; submissions by parties; 
contents of decisions; record 


(a) This section applies, according to the provisions thereof, when 
a hearing is required to be conducted in accordance with section 
(556 of this title. 


_ (b) When the agency did not preside at the reception of the evi- 
dence, the presiding employee or, in cases not subject to section 554 
(d) of this title, an employee qualified to preside at hearings pursu- 
‘ant to section 556 of this title, shall initially decide the case unless 
the agency requires, either in specific cases or by general rule, the 
entire record to be certified to it for decision. When the presiding 
employee makes an initia] decision, that decision then becomes the 
decision of the agency without further procec«..;;: unless there is an 
appeal to, or review on motion of, the agency withi:i ‘ime provided by 
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Section 557 (Cont.) 


rule. On appeal from or review of the initial decision, the agency 
has all the powers which it would have in meking the initial deci- 
sion except as it may limit the issues on notice or by rule. When 
the agency makes the decision without having presided at the 
reception of the evidence, the presiding employee or an employee 
qualified to preside at hearings pursuant to section 556 of this title 
shall first recommend a decision, except that in rule making or 
determining applications for initial licenses— 

(1) instead thereof the agency may issue a tentative decision 
or one of its responsible employees may recommend a decision; 
or 

(2) this procedure may be omittea 1n a case in which the 
agency finds on the record that due and timely execution of its 
functions imperatively and unavoidably so requires. 

(c) Before a recommended, initial, or tentative decision, or a deci- 
sion on agency review of the decision of subordinate employees, the 
parties are entitled to a reasonable opportunity to submit for the con- 
sideration of the employees participating in the decisions— 

(1) proposed findings and conclusions; or 

(2) exceptions to the decisions or recommended decisions of 
subordinate employees or to tentative agency decisions; and 

(3) supporting reasons for the exceptions or proposed find- 
ings or conclusions. 

The record shal] show the ruling on each finding, conclusion, or 
exception presented. All decisions, including initial, recommended, 
and tentative decisions, are a part of the record and shall include a 
statement of— 

(A) findings and conclusions, and the reasons or basis there- 
for, on all the material issues of fact, law, or discretion presented 
on the record; and 

(B) the appropriate rule, order, sanction, relief, or denial 
thereof. 


Section 558 - Imposition of sanctions; determination 
of applications for licenses; suspension, revocation, 
and expiration of licenses 


(a) This section applies, according to the provisions thereof, to 
the exercise of a power or authority. 
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Section 558 - (Cont.) 


(b) A sanction may not be imposed or a substantive rule or order 
issued except within jurisdiction delegated to the agency and as 
authorized by law. 

(c) When application is made for a license required by law, the 
agency, with due regard for the rights and privileges of all the inter- 
ested parties or adversely affected persons and within a reasonable 
time, shall set and complete proceedings required to be conducted 
in accordance with sections 556 and 557 of this title or other proceed- 
ings required by law and shall make its decision. Except in cases of 
willfulness or those in which public health, interest, or safety re- 
quires otherwise, the withdrawal, suspension, revocation, or annu)- 
ment of a license is lawful] only if, before the institution of agency 
proceedings therefor, the licensee has been given— 


(1) notice by the agency in whiting of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with all 
lawful requirements. 


When the licensee has made timely and sufficient application for a 
renewal or a new license in accordance with agency rules, a license 
with reference to an activity of a continuing nature does not ex- 
pire until the application has been finally determined by the agency. 


Communications Act of 1934, 47 U.S.C. Sections: 
Section 151 - Purposes of act; Creation of Federal 
Communications Commission 


For the purpose of regulating interstate and foreign com- 
merce in communication by wire and radio so as to make available, 
so far as possible, to all the people of the United States a rapid, 
efficient, Nation-wide, and world-wide wire and radio communication 
Service with adequate facilities at reasonable charges, for the purpose 
of the national defense, for the purpose of promoting safety of life 
and pugberty through the use of wire and radio communication,! and 
for the purpose of securing a more effective execution of this policy by 
centralizing authority heretofore granted by law to several agencies 
and by granting additional authority with respect to interstate and 
foreign commerce in wire and radio communication, there is hereby 
created a commission to be known as the “Federal Communications 
Commission,” which shall be constituted as hereinafter provided, and 
which shall execute and enforce the provisions of this Act. 
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Section 154 - Provisions relating to the Commission 


i) The Commission may perform any and all acts, make such rules 
and regulations, and issue such orders, not inconsistent with this Act, 
as may be necessary in the execution of its functions. 


Section 303 - General powers of the Commission 


(f) Make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations and to carry 
out the provisions of this Act: Provided, however, that changes in 
the frequencies, authorized power, or in the times of operation of 
any station, shall not be made without the consent, of the station 
licensee unless, after a public hearing, the Commission shall deter- 
mine that such changes will promote public convenience or interest 
or will serve public necessity, or the provisions of this Act will be 
more fully complied with; 


(h) Have authority to establish areas or zones to be served by any 
station; 


(ray(2) No order of suspension of any operator’s license shall take : 
effect until fifteen days’ notice in writing thereof, stating the cause | 
for the proposed suspension, has been given to the operator licensee ‘ 
who may make written application to the Commission at any time © 
within said fifteen days for a hearing upon such order. The notice 
to the operator licensee shall not be effective until actually received 
by him, and from that time he shall have fifteen days in which to 
mail the said application. In the event that physical conditions pre- 
vent mailing of the application at the expiration of the fifteen-day 
period, the application shall then be mailed as soon as possible there- 
after, accompanied by a satisfactory explanation of the delay. Upon 
receipt by the Commission of such application for hearing, said order 
of suspension shall be held in abeyance until the conclusion of the 
hearing which shall be conducted under such rules as the Commission 
may prescribe. Upon the conclusion of said hearing the Commission 
may affirm, modify, or revoke said order of suspension. 
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Section 303 (Cont.) 


(p) Have authority to cause to be published such call letters and 
such other announcements and data as in the judgment of the Commis- 
sion may be required for the efficient operation of radio stations sub- 
ject to the jurisdiction of the United States and for the proper 
enforcement of this Act: 


(r) Make such rules and regulations and prescribe such restrictions 
and conditions, not inconsistent with law, as may be necessary to carry 
out the provisions of this Act, or any international radio or wire 
communications treaty or convention, or regulations annexed thereto, 
including any treaty or convention insofar as it relates to the use of 
radio, to which the United States is or may hereafter become a party.*® 


Section 307 - Allocation of facilities; term of licenses 


(b)** In considering applications for licenses, and modifications 
and renewals thereof, when and insofar as there is demand for the 
same, the Commission shall make such distribution of licenses, fre- 
quencies, hours of operation, and of power among the several States 
and communities as to provide a fair, efficient, and. equitable distribu- 
tion of radio service to each of the same. 


Section 309 - Action upon applications; form of 
and conditions attached to licenses 


(a) Subject to the provisions of this section, the Commis- 
sion shall determine, in the case of each application filed with it to 
which section 308 applies, whether the public interest, convenience, and 
necessity will be served by the granting of such application, and, if 
the Commission, upon examination of such application and upon con- 
sideration of such other matters as the Commission may officially notice, 
shall find that public interest, convenience, and necessity would be 
served by the granting thereof, it shall grant such application. 
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(e) If, in the case of any application to which subsection (a) of 
this section applies, a substantial and material question of fact is 
presented or the Commission for any reason is unable to make the find- 
ing specified in such subsection, it shall formally designate the ap- 
plication for hearing on the ground or reasons then obtaining and 
shall forthwith notify the applicant and all other known parties in in- 
terest of such action and the grounds and reasons therefor, specifying 
with particularity the matters and things in issue but not including 
issues or requirements phrased generally. When the Commission has 
so designated an application for hearing, the parties in interest, if any, 
who are not notified by the Commission of such action may acquire the 
status of a party to the proceeding thereon by filing a petition for 
intervention showing the ee for their interest not more than thirty 
days after publication of the hearing issues or any substantial amend- 
ment thereto in the Federal Register.*** Any hearing subsequently 


held upon such application shall be a full hearing in which the appli- 
cant and all other parties in interest shall be permitted to participate. 
The burden of proceeding with the introduction of evidence and the 
burden of enoot shall be upon the applicant, except that with respect 
to any issue presented by a petition to deny or a petition to enlarge the 
issues, such burdens Shall be as determined by the Commission. 


Section 312 - Administrative Sanctions 


(a) The Commission may revoke any station license or 
construction permit— ; : 4 

(1) for false statements knowingly made cither in the appli- 
cation or in any statement of fact which may be required pur- 
suant to section 308; __ 

(2) because of conditions coming to the attention of the Com- 
mission which would warrant it in refusing to grant a license or 
permit on an original application ; , 

(3) for willful or repeated failure to operate substantially as 
set forth in the license; ; 

(4) for willful or repeated violation of, or willful or repeated 
failuro to observe any provision of this Act or any rule or regula- 
tion of the Commission authorized by this Act or by a treaty 
ratified by the United States; 

(5) for violation of or failure to observe any final cease and 
desist order issued by the Commission under this section; or 
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(6) for violation of section 1304, 1348, or 1464 of title 18 of 
the United States Code. 

(b) Where any person (1) has failed to operate substantially as 
set forth in a license, (2) has violated or failed to observe any of the 
yrovisions of this Act, or section 1304, 1343, or 1464 of title 18 of the 
nited States Code, or (3) has violated or failed to observe any rule 
or regulation of the Commission authorized by this Act or by a treaty 
ratified by the United States, the Commission may order such person 

to cease and desist from such action. 
(c) Before revoking a license or permit pursuant to subsection (a), 
or issuing a cease aa desist order pursuant to subsection (b), the 


Commission shall serve upon the licensee, permittee, or person in- 
volved an order to show cause why an order of revocation or a cease 
and desist order should not be issued. Any such order to show cause 
shall contain a statement of the matters with respect to which the 
Commission is inquiring and shall call upon said licensee, permittee, 
or person to appear before the Commission at a time and place stated 
in the order, but in no event less than thirty days after the receipt of 
such order, and give evidence upon the matter specified therein; 
except that where safety of life or property is involved, the Com- 
mission may provide in the order for a shorter period. If after hear- 
ing, or a waiver thereof, the Commission determines that an order 
of revocation or a cease and desist order should issue, it shall issue 
such order, which shal] include a statement of the findings of the 
Commission and the grounds and reasons therefor and specify the 
effective date of the order, and shall cause the same to be served on 
said licensee, permittee, or person. 

(d) In any case where a hearing is conducted pursuant to the pro- 
visions of this section, both the burden of proceeding with the intro- 
duction of evidence and the burden of proof shall be upon the Com- 
mission. 

(e) The provisions of section 9(b) of the Administrative Proce- 
dure Act which apply with respect to the institution of any proceed- 
ing for the revocation of a license or permit shall apply also with re- 
spect to the institution, under this section, of any proceeding for the 
issuance of a cease and desist order. 


Section 315 - Facilities for candidates for public office 


(a) If any licensee shall permit any person who is a legally quali- 
fied candidate for any public office to use a broadcasting station, he 
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shall afford equal opportunities to all other such candidates for that 
office in the use of such broadcasting station: Provided, That such 
licensee shall have no power of censorship over the material broadcast 
under the provisions of this section. No obligation is hereby ® im- 
posed upon any licensee to allow the use of its station by any such 
candidate. Appearance by a legally qualified candidate on any— 


‘ bona fide newscast, 
2) bona fide news interview, 
(3) bona fide news documentary (if the appearance of the 


candidate is incidental to the presentation of the subject or sub- 
jects covered by the news documentary), or 

(4) on-the-spot coverage of bona fide news events (includin 
but not limited to political conventions and activities inciden 
thereto), 


shall not be deemed to be use of a broadcasting station within the 
meaning of this subsection. Nothing in the foregoing sentence shall] 
be construed as relieving broadcasters, in connection with the presenta- 
tion of newscasts, news interviews, news documentaries, and on-the- 
spot coverage of news events, from the obligation imposed upon them 
under this Act ** to operate in the public interest and to afford rea- 
sonable opportunity for the discussion of conflicting views on issues 
of public importance. 

b) The charges made for the use of any broadcasting station for 
any of the purposes set forth in this section shall not exceed the 
charges made for comparable use of such station for other purposes. 

(ce) The Commission shall prescribe appropriate rules and regula- 
tions to carry out the provisions of this section.*!” 


Section 316 - Modification by Commission of 
construction permits or licenses 


a) Any station license or construction permit may be 
modified by the Commission either for a limited time or for the dura- 
tion of the term thereof, if in the judgment of the Commission such 
action will promote the public interest, convenience, and necessity, or 
the provisions of this Act or of any treaty ratified by the United States 
will be more fully complied with. No such order of modification shall 
become final until the holder of the license or permit shall have been 
notified in writing of the proposed action and the grounds and reasons 


therefor, and shall have been given reasonable opportunity, in no event 
less than thirty days, to show cause by public hearing, if requested, 
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why such order of modification should not issue: Provided, That 
where safety of life or property is involved, the Commission may by 
order provide for a shorter period of notice. 

b) In any case where a hearing is conducted pursuant to the pro- 
visions of this section, both the burden of proceeding with the intro- 


duction of evidence and the burden of proof shall be upon the 
Commission.® 


Section 317 - Announcement with respect to certain 
matter broadcast 


(a)(1) All matter broadcast by any radio station for 
which any money, service or other valuable consideration is directly or 
indirectly paid, or promised to or charged or accepted by, the station 
So broadcasting, from any person, shall, at the time the same is so 
broadcast, be announced as paid for or furnished, as the case may be, 
by such person: Provided, That “service or other valuable considera- 
tion” shall not include any service or property furnished without 
charge or at a nominal charge for use on, or in connection with, a 
broadeast unless it is so furnished in consideration for an identification 
in a broadcast of any person, product, service, trademark, or brand 
hame beyond an identification which is reasonably related to the use 
of such service or property on the broadcast. 

(2) Nothing in this section shall preclude the Commission from 
requiring that an appropriate announcement shall be made at the time 
of the broadcast in the case of any political program or any program 
Involving the discussion of any controversial issue for which any 
films, records, transcriptions, talent, scripts, or other material or serv- 
Ice of any kind have been furnished, without charge or at a nominal 
charge, directly or indirectly, as an inducement to the broadcast of 
such program. 

(b) In any case where a report has been made to a radio station, 
as required by section 508 of this Act, of circuinstances which would 
have required an announcement under this section had the considera- 
tion been received by such radio station, an appropriate announcement 
shall be made by such radio station. 

(c) The licensee of each radio station shall exercise reasonable 
diligence to obtain from its employees, and from other persons with 
whom it deals directly in connection with any program or program 
matter for broadcast, information to enable such licensee to make the 
announcement required by this section. 
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(d) The Commission may waive the requirement of an announce- 
ment as provided in this section in any case or class of cases with 
respect to which it determines that the public interest, convenience, 
or necessity does not require the broadcasting of such announcement. 


_(e) The Commission shall prescribe appropriate rules and regula- 
tions to carry out the provisions of this section.®* 


Section 326 - Censorship; indecent language 


Nothing in this Act shall be understood or construed to 
give the Commission the power of censorship over the radio com- 
munications or signals transmitted by any radio station, and no regu- 
lation or condition shall be promulgated or fixed by the Commission 
which shall interfere with the right of free speech by means of radio 
communication.” 


Section 403 - Inquiry by Commission on its own 
motion 


The Commission shall have full authority and power at any 
time to institute an inquiry, on its own motion, in any case and as to 
any matter or thing concerning which complaint is authorized to be 
made, to or before the Commission by any Proms of this Act, or 
concerning which any question may arise under any of the provisions 
of this Act, or relating to the enforcement of any of the provisions of 
this Act. The Commission shall have the same powers and authority 
to proceed with any inquiry instituted on its own motion as though it 
had been appealed to by complaint or petition under any of the pro- 
visions of this Act, including the power to make and enforce any order 
or orders in the case, or relating to the matter or thing concerning 
which the inquiry is had, excepting orders for the payment of money. 
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Section 508 - Disclosure of certain payments 


(a) Subject to subsection (d), any employee of a radio 
station who accepts or agrecs to accept from any person (other than 
such station), or any person (other than such station) who pays or 
agrees to pay such employee, any money, service or other valuable 
consideration for the broadcast of any mattér over such station shall, 
in advance of such broadcast, disclose the fact of such acceptance or 
agreement to such station. 

(b) Subject to subsection (d), any person who, in connection with 
the production or preparation of any program or program matter 
which is intended for broadcasting over any radio station, accepts or 
agrees to accept, or pays or agrees to pay, any money, service or other 
valuable consideration for the inclusion of any matter as a part of 
such program or program matter, shall, in advance of such broadcast, 
disclose the fact of such acceptance or payment or agreement to the 
payee’s employer, or to the person for whom such program or program 
matter is being produced, or to the licensee of such station over which 
such program Is broadcast. 

(c) Subject to subsection (d), any person who supplies to any 
other person any program or program matter which is intended for 
broadcasting over any radio station shall, in advance of such broad- 
cast, disclose to such other person any information of which he has 
knowledge, or which has been disclosed to him, as to any money, serv- 
ice or other valuable consideration which any person has ae or ac- 
cepted, or has agreed to pay or accept, for the inclusion of any matter 
as a part of such program or program matter. 

(d) The provisions of this section requiring the disclosure of in- 
formation shall not apply in any case where, because of a waiver inade 
by the Commission under section 317(d), an announcement is not re- 
quired to be made under section 317. 

(e) The inclusion in the program of the announcement required 
by section 317 shall constitute the disclosure required by this section. 

(f) The term “service or other valuable consideration” as used in 
this section shall not include any service or property furnished with- 
out charge or at a nominal charge for use on, or in connection with, a 
broadcast, or for use on a program which is intended for broadcasting 
Over any radio station, unless it is so furnished in consideration for 
an identification in such broadcast or in such program of any person, 
product, service, trademark, or brand name beyond an identification 
which is reasonably related to the use of such service or property in 
such broadcast or such program. 

(g) Any person who violates any provision of this section shall, 
for each such violation, be fined not more than $10,000 or imprisoned 
not more than one year, or both.?? 
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Selected provisions of the Federal 
Communications Commission’s CATV 
rules and regulations, 47 C.F.R. Sections: 


SUBPART K—COMMUNITY ANTENNA 
TELEVISION SYSTEMS 


[Subpart K  (§§ 74.1101-74.1109) as adopted cff. 
4-18-66; cxzccpt for § 74.1103 which is cff. 6-17-66 as it 
pertuins to cristing oncrations of noumicroiwave CATV 
syxtems and $3 74.1105, 74.1107, and 74.1109 which are 
eff. 3-17-66 ; 111 (64)-12] 


§ 74.1100 Cross reference. 
See § 74.11. 


[§ 74.1100 adopted cff. 2-28-67; 111(64)-16] 


§ 74.1101 Definitions. 

(a) Community antenna television system. The 
term “community antenna television system” (“CATV 
system’) means any facility which, in whole or in part, 
receives directly or indirectly over the air and amplifies 
or otherwise modifies the signals transmitting programs 
broadcast by one or more television stations and dis- 
tributes such signals by wire or cable to subscribing 
members of the public who pay for such service, but 

‘such term shall not include (1) any such facility whicn 
serves fewer than 50 subscribers, or (2) any such 
facility which serves only the residents of one or more 
apartment dwellings under common ownership, control, 
or Inanagement, and commercial establishments located 
oh the premises of such an apartinent house. 

(b) Television station; television broadcast station ; 
television translator station. The terms “television 
station” and “television broadcast station” mean any 
television broadcasting station operating on a clrannel 
regularly assigned to its community by § 73.606 of this 
chapter. The term “television translator station” 
means a television broadcast translator station as 
defined in § 74.701 of this chapter. A television trans- 
lator station which is licensed to and rebroadeasts the 
programing of a television broadcast station within 
that station's Grade B contour, shall be deemed an 
extension of the originating station. 

(c) Principal community coutour. The term ‘prin- 
cipal community contour” means the signal contour 
which a television station is required to place over its 
entire principal community by § 73.685(a) of this 
chapter. 
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(d) Grade A and Graile 3B contours. The terms 
“Grade A contour” and “Grade B contour’ mean the 
tield intensity contours defined in § 73.683(a) of this 
chapter. 

(e) Network programing. The term “network pro- 
gramming” means the programing supplied by a national 
television network organization. 

(f) Substantially duplicated. The term “substan- 
tially duplicated” means regularly duplicated by the 
network programing of one or more stations, singly or 
collectively, in a normal week during the hours of 6 to 
11 p.m., local time, for a total of 14 or more hours. 


(g) Priority. The term “priority’’ means the 
priority among stations established in § 74.1103(a). 

(bh) Indcpcendent station. The term “independent 
station” means a television station which is not 
affliated with any national television network 
organization. 

(i) Distant signal. The term ‘“‘distant signal” 
means the signal of a television broadcast station which 
is extended or received beyond the Grade B contour 
of that station. 


§ 74.1103 Requirement relating to distribution of tele- 
vision signals by community antenna television 
systems. 

No community antenna television system shall supply 
to its subscribers signals broadcast by one or more 
television stations, except in accordance with the fol- 
lowing conditions: 

(a) Stations requircd to be ecarricd. Within the 
limits of its channel capacity, any such CATV system 
shall carry the signats of operating or subsequently au- 
thorized aud operating television brondeast and 100 
watts or higher power translator stations in the fol- 
lowing order of priority, upon the request of the li- 
censee or permittee of the relevant station: 

(1) First, all commercial and noncommercial edu- 
cational stations within whose principal community 
contours the systein or the community of the system 
is located, in whole or in pact; 

(2) Second, all commerciai and noncommercial edu- 
cational stations within whose Grade contours the 
system or the community of (he system is located, in 
Whole or in part ; 

(3) Third, all conmnercial and noncommercial edu- 
citional stations within whose Grade I contours the 
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system or the community of the system is located, in 
wholo or in part; and 

(4) Fourth, all commercial and noncommercial edu- 
cational translator stations operating in the community 
of the system, in whole or in part, with 100 watts or 
higher power. 

(b) Eaccptions. Nothwithstanding the require- 
ulents of paragraph (a) of this section, 

(1) The system need not carry the signal of any 
station, if (i) that station’s network programing is 
substantially duplicated by one or more stations of 
higher priority, and (ii) carrying it would, because 
of limited channel capacity, prevent the system from 
carrying the signal of an independent commercial sta- 
tion or 4 noncommercial educational station. 

(2) In cases where (i) there are two or niore signals 
of equal priority which substantially duplicate each 
other, and (ii) carrying all such signals would, be- 
cause of limited channel capacity, prevent the system 
from carrying the signal of an independent commercial 
station or a noncommercial educational station, the 
syetem need not carry all such substantially duplicat- 


ing signals, but may select among them to the extent 
necessary to preserve its ability to carry the signals 
of independent commercial or noncommercial educa- 
tional stations. 

(3) The system need not carry the signal of any tele- 
vision translator station if: (i) The systeni is carrying 
the signal of the originating station, or (ii) the system 
is within the Grade B or higher priority contour of a 
station carried on the system whose programing is sub- 
stantially duplicated by the translator; Provided, how- 
ever, That where the originating station is carried in 
place of the translator station, the priority for purposes 
of paragraph (e) of this section shall be that of the 
translator ~tation unless the priority of the originating 
station is higher. 

(4) In the event that the system operates, or its 
community is located, within the Grade B or higher 
priority contours of both a satellite and its parent sta- 
tion, the system need carry only the station with the 
higher priority, if the satellite station and its parent 
station are of equal priority, the system may select be- 
tween them. 

(c) Special requirements in the event of noncarriage. 
Where the system does not carry the signals of one or 
more stations within whose Grade B or higher priority 
contour it operates, or the signals of one or more 100 
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watts or higher power translator stations located in its 
community, the system shali offer and maintain, for 
each subscriber, an adequate switching device to allow 
the subscriber to choose between cable and noncable 
reception, unless the subscriber affirmatively indicates 
in writing that he does not desire this device. 

(d) Manner of carriage. Where the signal of any 
station is required to be carried under this section, 

(1) The signal shall be carried without material 
degradation in quality (within the limitations imposed 
by the technical state of the art) ; 

(2) The signal shall, upon request of the station 
licensee or permittee, be carried on the system on the 
channel on which the station is transmitting (where 
practicable without material degradation) ; and 

(3) The signal shall, upon the request of the station 
licensee or permittee, be carried on the system on no 
more than one channel. 

(e) Stations entitled to program exclusivity. Any 
such systen1 which operates, in whole or in part, within 
the Grade B or higher priority contour of any com- 
mercial or noncommercial educational television station 
or within the community of a fourth priority television 
translator station, and which carries the signal of such 
Station shall, upon request of the station licensee or 
permittee, maintain the station’s exclusivity as a pro- 
gram outlet against lower priority or more distant 
duplicating signals, but not against signals of equal 
priority, in the manner and to the extent specified in 
paragraphs (f) and (g) of this section. 

(f) Program exclusivity; extent of protection. 
Where a station is entitled to program exclusivity, the 
CATV system shall, upon the request of the station 
licensee or permittee, refrain from duplicating any 
program broadcast by such station, on the same day as 
its broadcast by the station, if the CATV operator has 
received notification from the requesting station of the 
date and time of its broadcast of the program and the 
date and time of any broadcast to be deleted, as soon as 
possible and in any event no later than 48 hours prior 
to the broadcast to be deleted. Upon request of the. 
CATV system, such notice shall be given at least 8 days 
prior to the date of any broadcast to be deleted. 

(g) Exceptions. Notwithstanding the requirements 
of paragraph (f) of this section. 

(1) The CATV system need not delete reception of a 
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network program if, in so doing, it would leave avail- 
able for reception by subscribers, at any time, less than 
the programs of two networks (including those broad- 
east by any stations whose signals are being carried 
and whose program exclusivity is being protected pur- 
suant to the requirements of this section) ; 

(2) The system need not delete reception of a net- 
work program which is scheduled by the network be- 
tween the hours of 6 and 11 p.m., eastern time, but is 
broadcast by the station requesting deletion, in whole 
or in part, outside of the period which would normally 
be considered prime time for network programing In 
the time zone involved; 

(3) The system need not delete reception of any 
program consisting of the broadcast coverage of a 
speech or other event as to which the time of presenta- 
tion is of special significance, except where the pro- 
gram is being simultaneously broadcast by a station 
entitled to program exclusivity; and 

(4) The system need not delete reception of any 
program which would be carried on the system in color 
but will be broadcast in biack and white by the station 
requesting deletion. 


L§ 74.1103(a) and (b)(3) amended, (b) (4) adopted 
eff. 2-28-67 ; ITT (64)-16] 


§ 74.1105 Notification prior to the commencement of 
new service. 

(a) No CATV system shall commence operations in 
a community or commence supplying to its subscribers 
the signal of any television broadcast station carried 
beyond the Grade B contour of the station, unless the 
system has given prior notice of the proposed new serv- 
ice to the licensee or permittee of any television broad- 
east station within whose predicted Grade B contour 
the system operates or will operate, and to the licensee 
or permittee of any 100 watts or higher power trans- 
lator station operating in the community of the sys- 
tem, and has furnished a copy of each such notification 
to the Federal Communications Commission, within 


sixty (60) days after obtaining a franchise or entering 
into a lease or other arrangement to use facilities; in 
any event, no CATV system shall commence such vp- 
erations until thirty (30) days after notice has been 
siven. Such notice shall be given by exisiing systems 
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which propose to add new distant signals at least thirty 
(30) days prior to commencing service and by systems 
which propose to extend lines iato another community 
within sixty (60) days after ebtaining a franchise or 
entering into a lease or other arrangement to use facill- 
ties or where no new local authorization or contractual 
arrangement ie necessary, at least thirty (30) days 
prior to commencing service. Where it is proposed to 
extend the signal of any noncommercial educational 
television station beyond its Grade B contour into a 
community with an unoccupied reserved educational 
television channel assignment under § 73.606 of this 
chapter, the notice shall also be served upon the super- 
intendents of schools in the community and county in 
which the system will operate and the local, area, and 
State educational] television agencies, if any. 

(b) The notice shall include the name and address 
of the system, identification of the community to be 
served, the television signals to be distributed, and the 
estimated time operations will commence. 

(c) Where a petition with respect to the proposed 
service is filed with the Commission, pursuant to 
§ 74.1109 of this chapter, within thirty (30) days after 
notice, new service which is challenged in the petition 
shall not be commenced until after the Commission’s 
ruling on the petition or on the interlocutory question 
of temporary relief pending further procedures; Pro- 
vided, however, That service shall not be commenced 
in violation of the terms of any specified temporary 
relief or of the provisions of § 74.1107 of this chapter. 
Where no petition pursuant to § 74.1109 has been filed 
within thirty (306) days after notice, service may be 
commenced at any time thereafter, subject, however, 
to the provisiuxs of § 74.1107. 

(d) The provisions of this section do not apply to 
any Signals which were being supplied to subscribers 
in the community of the CATV system on March 17, 
1966, unless /: is proposed to extend lines into another 
community. 

Notr 1: As used in § 74.1105, the term “predicted Grade 


B contour’ means the field intensity contour defined in 
§ 73.683(a) of this chapter, the location of which is deter- 


inined exclusively by means of the calculations prescribed 
in § 73.684 of this chapter. 

Notp 2: As used in § 74.1105, the term “television broadcast 
station” Includes foreign television broadcast stations. 


ES 74.1105 amended in III (64)-16; Note 2 adopted eff. 
Y—-14-67 ; III (64)-18] 
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§ 74.1107 Requirement for showing in evidentiary 
hearing and Commission approval in top 100 tele- 
vision markets; other procedures. 


(a) No CATV system operating in a community 
within the predicted Grade A contour of a television 
broadcast station in the 100 largest television markets 
shall extend the signal of a television broadcast sta- 
tion beyond the Grade B contour of that station, ex- 
cept upon a showing approved by the Commission that 
such extension would be consistent with the public 
interest, and specifically the establishment and healthy 
maintenance of television broadcast service in the area. 
Commission approval of a request to extend a signal in 
che foregoing circumstauces will be granted where the 
Commission, after «o:sideration of the request and all 
related materials iz: a full evidentiary hearing, deter- 
mines that the requisite showing has been made. The 
market size shall be determined by the rating of the 
American Research Bureau, on the basis of the net 
weekly circulation for the most recent year. 

(b) A request under paragraph (a) of this section 
shall be filed after the CATV system has obtained any 
necessary franchise for operation or has entered into 
a lease or other arrangement to use facilities and shall 
set forth the name of the community involved, the 
date on which a franchise was obtained, the signal or 
signals proposed to be extended beyond their Grade B 
contours, the date on which copies of the notifications 
required by § 74.1105 of this chapter were filed with 
the Commission, and the specific reasons why it is 
urged that such extension is consistent with the public 
interest. Public notice will be given of the fillng of 
such a request, and interested parties may file a re 
sponse or statement within thirty (30) days after such 
public notice. A reply to such a response or statement 
may be filed within a twenty (20) day period there- 
after. The Commission shall designate the request for 
an evidentiary hearing on issues to be specified, with 
the burden of proof and the burden of proceeding with 
the introduction of evidence upon the CATV system 


making the request, unless otherwise specified by the 
Commission u-, co particular issues. 

(c) No CAV system, located so as to fall outside 
the provisiois of paragraph (a) of this section, shall 
extend ihe signal of a t¢ievision broadcast station 
beyond dik ur.de B contour of that station, where the 
Conani=: «. = -on its own motion or pursuant to a 
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peticion wica oder § 74.1109, determines, after ajpro- 
priace « «veedings, that such extension would be incon- 
sisteL: : ial@ public interest, taking into account 
pariicc. .; ‘ne eStablishment and healthy maintenance 
of te.evision broadeast service in the area. 

(d) The provisions of paragraphs (a) and (b) of 
this section shall not be applicable to any signals which 
were being supplied by a CATV system to its subscrib- 
ers in a community on February 15, 1966, and pursuant 
to a franchise (where necessary) issued on or before 
thir date: Provided, however, That any new franchise 
or amendment of an existing franchise after February 
15, 1966, to operate or extend the operations of the 
CATV system in the same general area or any extension 
into another community does come within the provi- 
sions of paragraphs (a) and (b) of this section: And 
provided further, That no CATV system located in a 
community in the 100 largest television markets, which 
was supplying to its subscribers on February 15, 1966, 
a signal carried beyond its Grade B contour, shall ex- 
tend such service to new geographical areas within the 
same community where the Commission, upon peti- 
tion fled under § 74.1109 by a television broadcast 
stution or other interested person located in the area 
and after consideration of the response of the CATV 
system and appropriate proceedings, determines that 
the publie interest, taking into account the considera- 
tions set forth in the Second Report and Order in 
Docket Nos. 14895, 15233, and 15971, FCC 66-220, para- 
graphs 113-149, would be served by appropriate condi- 
tions limiting the geographical extension of the system 
to new urcas in the community. The Commission may 
also consider, upon the basis of the pleadings before it, 
whether temporary relief is called for in the public 
interest, and, if so, the nature oz such relief; no CATV 
system coming within the foregoing provision shall ex- 
tend its service to new geographical areas in violation 
of the terms of the specified tenfporary relief. 


(e) Within 60 days of issuance of a request filed 
pursuant to paragraph (a) of this section, interested 
parties seeking simultaneous consideration with such 
request must file appropriate requests for any other 
CATV system in the same television market. All re- 
quests for CATV systems in a given market timely filed 
with respect to the first request will be processed and 
considered simultaneously. Later filed requests for 
the particular market will be subject to chronological 
processing and may not be considered in the same pro- 
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ceeding as the earlier requests. 

Nortrg 1: As used in § 74.1107, the term “television broadcast 
station” includes foreign television broadcast stations. 
[§ 74.1107 amended tn III(64)-16 and III(64)-17; 
Note 1 adopted eff. 7-14-67; III (64)-18] 


§ 74.1109 Procedures applicable to petitions for waiver 
of the rules, additional or different requirements 
and rulings on complaints or disputes. 

(a) Upon petition by a CATV system, an applicant, 
permittee, or licensee of a television broadcast, trans- 
lator, or microwave relay station, or by any other 
interested person, the Commission may waive any pro- 
vision of the rules relating to the distribution of tele- 
vision broadcast signals by CATV systems, impose 
additionai or different requirements, or issue a ruling 
on a complaint or disputed question. 

(b) The petition may be submitted informally, by 
letter, but shall be accompanied by an affidavit of 
service on any CATY system, station licensee, permit- 
tee, applicant, or other interested person who may be 
directly affected if the relief requested in the petition 
should be granted. 

(c) (1) The petition shall state the relief requested 
and may contain alternative requests. It shall state 
fully and precisely ail pertinent facts and considera- 
tions relied upon to demonstrate the need for the relief 
requested and to support a determination that a grant 
of such relief would serve the public interest. Factual 
allegations shail be supported by affidavit of a person 
or persons with actual knowledge of the facts, and 
exhibits shall be verified by the person who prepares 
them. 

(2) A petition for a ruling on a complaint or dis- 
puted question shaii set forth all steps taken by the 
parties to resolve the problem, except where the only 
relief sought is a clarification or interpretation of the 


rules. F 
(d) Interested persons may submit comments or 


opposition to the petition within thirty (30) days after 
it has been filed. Upon good canse shown in the peti- 
tion, the Commission may, by ietter or telegram to 
known interested persons, specify a shorter time for 
such submissions. Comments or oppositions shall be 
served on petitioner and on all persons listed in peti- 
tloner's affidavit of service, and shail contain a detailed 
full showing, supported by affidavit, of any facts or 
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considerations relied upon. 

(e) The petitioner may file a reply to the comments 
or oppositions within twenty (20) days after their 
submission, which shall be served upon all persons who 
have filed pleadings and shall also contain a detailed 
full showing, supported by affidavit, of any additional 
facts or consideratlons relied upon. Upon good cause 
shown, the Commission may specify a shorter time for 
the filing of reply comments. 

(f) The Commission, after consideration of the 
pleadings, may determine whether the public interest 
would be served by the grant, in whole or in part, or 
denial of the request, or may issue a ruling on the com- 
plaint or dispute. The Commission may specify other 
procedures, such as orai argument, evidentiary hearing, 
or further written submissions directed to particular 
aspects, as it deems appropriate. In the event that an 
evidentiary hearing is required, the Commission will 


determine, on the basis of the pleadings and such other 
procedures as it may specify, whether temporary relief 
should be accorded to any party pending the hearing 
and the nature of any such temporary relief. Wherea 
petition involves new service to subscribers (other than 
service coming within the provisions of § 74.1107(a) of 
this chapter), the Commission will expedite its con- 
sideration and promptly issue a ruling either on the 
merits of the petition or on the interlocutory question 
of temporary relief pending further procedures. 

(g) Where a request for temporary relief is con- 
tained in a petition with respect to service coming 
within the provisions of § 74.1107(d) of this chapter, 
opposition to such request for temporary relief shall be 
filed within ten (10) days and reply comments within 
seven (7) days thereafter. The commission will ex- 
pedite its consideration of the question of temporary 
relief. 

(h) Where a petition for waiver of the provisions 
of § 74.1103(a) of this chapter is filed within fifteen 
(15) days after a request for carriage, the system need 
not carry the signal of the requesting station pending 
the Commission’s ruling on the petition or on the inter- 
locutory question of temporary relief pending further 
procedures. 


[Subpart K (§§$74.1101-74.1109) as adopted eff. 
4-18-66, except for § 74.1108 which is eff. 6-17-66 as tt 
pertains to existing operations of nonmicrowave CATV 
systems and §§ 74.1105, 74.1107, and 74.1109 which are 
eff. 8-17-66; III (64)-12; § 74.1109 (h) as adopted eff. 
6-17-66 ; III (64)-13.] 


